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The President s Message 


The Florida Bar enters upon the 1953 Yuletide in 
a spirit of happiness and gratitude. Behind it lies a 
year of fine and effective service to the profession. 
It faces the New Year with firm resolution and high 
hopes, well founded. 


Fortunate indeed are we, the lawyers of Florida. 
We live and work in a State of great present charm 
and of future unlimited. The universality of the law 
insures our participation in every phase of the growth 
of the State. As an organized Bar we have the re- 
sponsibility and privilege of insuring to our fellow 
citizens skilled and honorable counsel and service in 
the application of the law to their daily lives and prob- 
lems, and of securing to them the blessings of liberty 
under law and the speedy and efficient administra- 
tion of justice. All those members of the Bar who have 
worked together unselfishly in its projects will find 
great rewards of happiness and satisfaction in the con- 
sciousness of work well done and the realization of 
friendships thereby gained. 


Let us then go forward into the New Year with re- 
newed spirit and high purpose. Let us rededicate our- 
selves to the noble ideals and mission of our great pro- 
fession. Working selflessly together, we shall add new 
luster to a glorious heritage. 


With every good wish that each of you and your 


loved ones will enjoy a very happy, prosperous and 
successful New Year, | am 


Sincerely yours, 
HORNER C. FISHER 
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IMPORTANT POINTS IN THE DRAFTING 
OF WILLS 


* This article is a condensation of an address given by the author at the annual con- 
vention of The Florida Bar held at Hollywood, Florida, in April, 1953. 


By Daniet H. REDFEARN of the Miami Bar 


Fifty years ago a lawyer could do a 
very creditable job in drafing a will 
without knowing very much about his 
client’s business affairs. The lawyer of 
that day was concerned primarily in 
stating his client’s wishes and in pro- 
ducing a clear and unambiguous docu- 
ment. Now, in this age of taxation, it 
is imperative that a lawyer not only 
know the kind of property owned by 
his client and its value but also the 
property rights and titles to be in- 
volved in the will, if he is to give effect 
to his client’s legal wishes. 


PREPARATION AND EXECUTION 
OF WILL 


A will is an ambulatory instrument 
and has no validity as a will until 
after the death of the testator. It is 
then too late to make any changes or 
corrections in the will. For this rea- 
son great care should be taken in the 
preparation of a will. Unless it is a 
very simple will the first draft should 
never be signed, if circumstances will 
permit the rewriting of the will. A 
copy should be given to the testator, 
with the requst that he read it over 
carefully and then confer again with 
his attorney. In the mean time the at- 
torney should read it carefully to see 
that the intentions of the testator are 
clearly expressed and that it is free 
from ambiguities. This will take a lit- 
tle time. It is only a fractional part of 
the time that it may take, however, 
when the will is filed for probate and 
litigation arises if it is found that am- 
biguities exist or the intention is not 
clear. All expressions that may have a 
double meaning, should be taken out 
and that part of the proposed will re- 
written. 

In the event the testator is ill at the 
time the will is signed and there is a 
possibility that litigation may arise 


as a result of charges of lack of test- 
amentary capacity or undue influence, 
the attorney should be careful to see 
that the will is executed under circum- 
stances that will create a favorable im- 
pression in court when litigation arises. 
If there is doubt as to the testamentary 
capacity, a medical expert should be 
called in to observe the testator and 
make an affidavit at that time as to 
the mental condition of the testator. 
If there is any doubt as to the test- 
amentary capacity of the testator at 
the time of the execution of the will, 
a lucid interval should be sought in 
which to have it executed. Otherwise 
the witnesses may find themselves in 
a position of conflict when they are 
called to testify. Their signatures to 
the will certify that the testator is of 
sound mind and that he executed the 
will freely and voluntarily in their pres- 
ence and in the presence of each other. 
If later they testify that the testator 
did not have mental capacity at the 
time, this would leave a serious con- 
flict in their positions. 


If undue influence is suspected, the 
same precaution should be taken. The 
burden of proof is on the person sus- 
pected of undue influence if he partici- 
pates in the execution of the will or 
prepares it or keeps it in his possession 
after it is executed until the death of 
the testator, or otherwise acts so as to 
indicate that he may have been guilty 
of undue influence. 


In the execution of a will it is not 
necessary that the will be read to the 
testator in the presence of the witnes- 
ses or that the witnesses themselves 
read it, but if there is any doubt as to 
testamentary capacity or undue influ- 
ence, if conditions permit, the will 
should be read to the testator in the 
presence of the witnesses. At any time 
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a will is executed, even under normal 
conditions, the testator should always 
state to the witnesses that this is his 
will which he is signing. He need not 
divulge the contents, but it is well for 
the witnesses to know what they are 
doing, as they may be called on to 
testify. 

In discussing the proposed will with 
the testator, always take notes and use 
those notes in the preparation of the 
will. Then file the notes with a copy of 
the will in your file. They may become 
invaluable to you in the event you are 
called on to testify at the time of pro- 
bate or at the time of the construction 
of the will. 


FORM OF WILL 

A will may be written in any lang- 
uage and in any form. It does not mat- 
ter legally whether the language used 
in a will is correct gramatically or not, 
although correct English is important, 
because such English tends to free a 
will from ambiguity. 

A will may be written in rhyme, like 
the carpenter’s will which he wrote 
himself. His wife was named Jennie. 
He called her Jen, and this is his will: 

“In the name of God, Amen 

My feather bed to my wife, Jen 

Also my carpenter’s saw and hammer 

Until she remarries 

Then God dammer.” 

It is a strange characteristic of some 
men that they want to prevent their 
wives from remarrying. One of my 
clients, aged seventy-eight, wanted to 
prevent his twenty-two year old wife 
from remarrying after his death, and 
wanted me to arrange his will so as 
to defeat her in every respect possible 
in the event she did remarry. I persuad- 
ed him that he would be of no benefit 
to her whatsoever when he was in the 
cemetery and that he should not try to 
control her activities after he was gone. 
He finally agreed. Another old fellow 
with a young wife wanted me to provide 
in his will that, in the event his wife re- 
married, her income should be doubled. 
He said she had been a good and faith- 
ful wife to him and that he was afraid 
she might marry someone who could 


not support her in her accustomed man- 
ner of living. He was a man who be- 
longed to the type we call ‘‘a prince 
and a gentleman.” 

Of all the wills I have ever prepared, 
no woman jhas ever asked me to pro- 
vide that her husband should be penal- 
ized if he should remarry after her 
death. This either speaks well for the 
women, or it expresses a sadistic de- 
sire on their part to see that other wo- 
men suffer as they have. 

Florida statutes require only two 
witnesses to a will, but there are seven 
states in the Union which require three 
witnesses. If you prepare a will for a 
testator who later moves to one of those 
states or who owns real estate in one 
of those states, the will is invalid in 
such state as to the realty unless it 
has three witnesses. Therefore, it is 
my suggestion that a will be attested 
by three witnesses. Otherwise the 
draftsman may become very much em- 
barrassed when a client or friend loses 
a valuable devise because the will is 
improperly executed under the law of 
the state where the devise is located. 


CLASSES OF PROPERTY NOT 
DEVISABLE 

In drafting a will and planning an 
estate it must be remembered that 
there are three classes of property 
which can not be devised — an estate 
by the entirety, a homestead, and the 
dower estate of the widow. 

ESTATE BY THE ENTIRETY 

An estate by the entiretly goes to 
the surviving spouse, but the federal 
government will include it as part of 
the taxable estate for estate tax pur- 
poses to the extent the deceased spouse 
contributed to its purchase. 

HOMESTEAD 

The homestead can not be devised. 
It descends to the widow for life, with 
vested remainder to lineal descendants. 
If there are no lineal descendants the 
widow takes a fee simple title. If there 
are lineal descendants and they die be- 
fore the widow their heirs or devises 
take a vested remainder. Occasionally 
a case arises where the executor or the 
administrator has over looked the right 
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of the widow in the homestead, and the 
widow has accepted her share of the 
proceeds of the sale of the homestead 
property by the executor or the admin- 
istrator. Has the widow been estopped 
by taking the proceeds in such a case? 
She may be, but the lineal descendants 
are not estopped by her actions. 


DOWER 


Dower can not be devised. I am in 
favor of abolishing dower, or giving 
the women of Florida what they want 
—equality before the law. If dower is 
retained in our statutes, then I favor 
giving the husband a dower interest 
or its equivalent in the estate of his 
wife. Under the present dower laws in 
Florida, a woman, usually a young one, 
can marry an old man, and, although 
he dies promptly, he can not deprive 
her of one-third of his estate. If a 
young man should be so unfortunate as 
to fall in love with a rich old woman he 
would not have the same privilege, as 
she could deprive him of all interest in 
her estate. The dower laws should not 
be changed to protect foolish young 
people, but I think that, in this modern 
age where personal property has be- 
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come worth more than real estate, hus- 
bands and wives should have equality 
before the law so far as their estates 
are concerned. 

Dower originally involved only real 
estate, and married women could not 
own it. At that time real estate had a 
much greater value than personal prop- 
erty. Now the economic situation has 
so changed that personal property has 
more value than real estate. Yet we 
still retain the law pertaining to dower, 
and in Florida we have extended it 
to include a fee simple title in real 
estate and personal property. In draft- 
ing a will we are confronted with 
the law as it is at present, and 
it should be remembered that a will 
can not dispose of dower, but in Flor- 
ida dower may be treated as a marital 
deduction for estate tax purposes. This 
is an important matter to be considered 
in preparing a will involving a valuable 
estate. 


MARITAL DEDUCTIONS 
The Federal Revenue Act enacted in 
April, 1948, created the right to a mar- 
ital deduction for the purpose of fed- 
eral estate and gift tax. Among other 
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things this revenue act allowed the de- 
duction for any interest in property 
“which passes ... from the decedent 
to his surviving spouse.” Under this 
law a marital deduction may be allow- 
ed where a will leaves property to a 
surviving spouse outright or where 
property is left in trust, provided the 
surviving spouse is entitled to all the 
income, payable annually or more of- 
ten, from the trust, and provided fur- 
ther that the surviving spouse has a 
full and exclusive power to appoint the 
property to anyone else, including the 
estate of such surviving spouse. 


The Revenue Act of 1948 was revo- 
lutionary in two important respects; in 
the first place it permitted a married 
couple filing a joint return to split 
their income and thus pay taxes in 
lower brackets. This is a big tax-saver 
insofar as income tax is concerned. In 
the second place the Revenue Act of 
1948 permitted what is commonly 
known as a marital deduction for the 
estate of a decedent. The marital de- 
duction can be fixed at any amount up 
to fifty per cent of the adjusted gross 
estate. The gross estate is the whole es- 
tate left by the decedent. The adjusted 
gross estate is the estate which is left 
after the payment of funeral expenses, 
debts, costs and expense of administra- 
tion, including the support of depen- 
dents. 


The marital deduction applies to 
intestate estates as well as testate es- 
tates. The marital deduction is allowed 
only where the interest passing to the 
surviving spouse is not terminable. 
Therefore, a marital deduction can not 
be taken for dower in those states 
where dower is a life estate. Dower 
in Florida consists of a one-third fee 
simple interest in the estate, free 
from debts and costs and expenses of 
administration. Therefore, it can be 
claimed as a marital deduction for 
estate tax purposes in Florida. 


In 1951 the legislature, by chapter 
26582, amended section 731.34 of the 
Florida statutes pertaining to dower 
by providing that: 


“In any case where the dower in- 
terest of the widow shall have the 
effect of increasing the estate 
tax, her dower shall be ratably 
liable with the remainder of the 
estate for the estate taxes due 
by the estate of her deceased 
husband.” 


It is difficult to conceive how the 
reduction of an estate by one-third, 
the dower, could increase the estate tax. 
However, these words of the Florida 
statute must be construed with section 
812, Title 26, of the Internal Revenue 
Code, sub-paragraph (3), which pro- 
vides for the allowance of a marital 
deduction. Under this section the mari- 
tal deduction can not exceed fifty per 
cent of the adjusted gross estate. 
Under the Florida statute dower is 
a fee-simple interest in one-third of the 
gross estate, and dower is superior to 
the debts of the decedent. Therefore, 
when an estate is heavily indebted, an 
election to take dower, thus reducing 
the assets of the estate by one-third, 
could result in increasing the estate 
taxes, because of the difference be- 
tween the gross estate and the adjusted 
gross estate. 

COMMON-LAW PROPERTY RULES 

In the drafting of wills there are 
certain common-law rules which should 
not be violated, such as the rules in 
Wild’s case and the rules of law per- 
taining to perpetuities and restraints 
on alienation. 

RULE IN WILD’S CASE 

Under the rule in Wild’s case, decid- 
ed in England in 1600, a devise or 
grant to a person and his “children”, 
did not create an estate tail if there 
were children in being at the time the 
devise or grant took effect. If there 
were no children in being, then such 
grant or devise created an estate tail. 
Thus the word “children,” under the 
rule in Wild’s case, has two meanings; 
it is a word of purchase when children 
are in being at the time the grant or 
devise takes effect and a word of limi- 
tation when children are not in being 
at that time. 

The rule in Wild’s case is in force in 
Florida, so that if a grant or devise 
is made to a person and his children 
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and such person has no children at the 
time such instrument takes effect, an 
express estate tail is created which is 
immediately abolished by the Florida 
statute prohibiting estates tail, and a 
life estate is created in such person 
with the remainder per stirpes to his 
lineal descendants in being at the time 
of his death. If there are no such lin- 
eal descendants then, if the instrument 
does not otherwise provide, there is a 
reversion to the original donor or tes- 
tator or to the heirs or devisees of the 
original donor or testator. F.S.A. 
689.14. 


If a grant or devise is made to a per- 
son and his children, and there are 
children in being at the time such de- 
vise or grant takes effect, they take 
equal shares with such parent as ten- 
ants in common. Parol evidence is ad- 
missible to show whether there were 
children in being or not at the time 
the grant or devise took effect. 


The rule in Wild’s case is applicable 
where the word “children” is coupled 
immediately in a grant or devise with 
the name of the ancestor, as a gift or 
grant to “A” and his children. Where 
an estate is given expressly to one for 
life with remainder to his children, the 
ancestor has an estate for life and his 
children a remainder as purchasers. On 
account of this double meaning of the 
word “children” under the rule in 
Wild’s case and in view of the fact that 
this rule is still in force in Florida, it 
is always well to be very careful in the 
use of the word “children” in the prep- 
aration of a will or a deed or other 
instrument of conveyance. 


PERPETUITIES 

The rule against perpetuities is to 
the effect that a future interest or 
estate must vest, if at all, during the 
period comprised within a life or lives 
in being at the time of its creation and 
_twenty-one years and the usual period 
of gestation thereafter. Therefore, lim- 
itations of an estate under the rule 
against perpetuities may extend over 
any number of lives in being at the 
time the limitations commence and 


twenty-one years and the usual period 
of gestation thereafter; a_ limitation 
beyond that period the law terms a 
perpetuity and forbids its creation. 
When a perpetuity is created the law 
gives effect to the limitations not too 
remote; the others are declared void 
and the fee is vested in the last person 
within the legal limitations, unless the 
remote limitations are so related to the 
legal limitations that they are insepar- 
able and dependent parts of a general 
testamentary plan and to destroy one 
without the other would defeat the in- 
tention of the testator. In such event 
both the legal and the remote limita- 
tions are declared void. 


The rule against perpetuities applies 
to conveyances in trust in the same 
manner as it does to other conveyances. 
Therefore, in drafting a will in which 
a trust is involved, care should be taken 
to see that the rule against perpetui- 
ties is not violated. 

The rule against perpetuities applies 
to the creation of future interests or 
estates through the exercise of powers 
of appointment. Whether or not an es- 
tate created under a power of appoint- 
ment in a will is too remote and there- 
fore void under the rule against per- 
petuities, must be determined, accord- 
ing to the weight of authority in the 
United States, from the date of the 
creation of the power and not from the 
date of the execution of the power. 
A power in a will becomes operative 
and is considered to be created at the 
time the will takes effect rather than 
at the time of the execution of the will. 

The rule against perpetuities does 
not apply to vested estates or vested 
interests; it applies only to remote 
future and contingent estates and inter- 
ests, legal or equitable. If the vesting 
of the interest is postponed or the 
power of alienation is suspended for a 
longer period than that allowed by 
the rule, it is unlawful and the devise 
or grant is void. The standard for meas- 
uring the period of time for the post- 
ponement of vesting of future estates 
or interest may be the life or lives 
in being and twenty-one years there- 
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after. If the testator or grantor elects 
to shorten this standard of measure- 
ment by not using the time of the life 
or lives in being and uses only an ab- 
solute period of years, such absolute 
period can not exceed twenty-one years. 


RESTRAINTS ON ALIENATION 

The rule against perpetuities is con- 
cerned only with the vesting or com- 
mencing of a future interest or estate, 
and not with its termination, and, when 
the rule is violated, the interest or 
estate sought to be created is void. 
The rule against restraints on aliena- 
tion is concerned with the duration of 
the interest or estate created, and, 
when the rule is violated, the interest 
or estate created is not void but is 
freed from the restraint and its en- 
joyment accelerated. The rule against 
restraints on alienation applies to life 
estates as well as fee simple estates. 
It also applies to personal property and 
to equitable estates. One of the inci- 
dents of the ownership of property is 
the right to convey it, and neither a 
grantor nor a testator will be allowed 
to convey or dispose of property and 
at the same time maintain control over 
its future alienation by some restraint 
placed thereon. (See 41 American 
Jurisprudence 110 for restraints on the 
enjoyment of property which have been 
considered illegal). 

TRUSTS 


In the average estate a trust may 
never be involved, but in any case 
where it is desirable to create a trust 
the provisions of the trust should be 
expressed clearly. 

At one time in the history of English 
law it was impossible to create a trust, 
but in this modern era more property 
of large estates is held in trust than 
is held directly. To create a trust the 
property is conveyed or devised to a 
third person to hold for the benefit 
of one or more other persons. 

The Revenue Act of 1948 providing 
that a marital deduction may be al- 
lowed when a will leaves property to a 
surviving spouse outright also permits 
it to be left in trust, provided the sur- 
viving spouse is entitled to all the in- 


come payable annually or more often 
and has exclusive power of appoint- 
ment for the benefit of anyone, includ- 
ing the estate of the surviving spouse. 
Any attorney preparing a will in which 
a trust is involved should take into 
consideration the marital deduction 
feature in connection with the trust, 
unless his client has some good reason 
for not doing so. Estate tax must be 
taken into consideration in planning 
any estate which is to be held in trust, 
and full advantage should be taken of 
the marital deduction feature in every 
instance. 

In recent years in Florida the leg- 
islature has enacted a number of stat- 
utes to aid in the administration of 
trusts, and they are applicable to all 
testamentary trust estates unless the 
will provides to the contrary. I call 
your attention to the following men- 
tioned statutes: 


(a) In 1937 the legislature enacted 
what is commonly known as the “Uni- 
form Trust Administration Law.” This 
statute gives numerous powers to trus- 
tees in every instance where there is 
an absence of contrary or limiting pro- 
visions in the trust instrument. These 
powers are set forth in twenty-seven 
separate paragraphs in chapter 691 of 
the Florida Statutes. In preparing a 
will in which a trust is included, I al- 
ways provide that the trustee shall have 
all the powers prescribed by the stat- 
utes of the state of Florida, without 
enumerating them, and then I add 
such additional powers as may appear 
to be advisable, such as permitting the 
trustee to invest in nonlegal invest- 
ments and to receive, hold, exchange, 
manage, and control the trust property 
in the trustee’s reasonable discretion; 
to make investments in such income 
bearing securities or other property, 
real or personal, as the trustee may 
deem advisable; to have and exercise 
full power to sell, lease, exchange, or 
otherwise dispose of from time to time 
all or any portion of the trust estate. 

It is unnecessary to set forth in the 
trust instrument all the powers enumer- 
ated in sections 691.03 and 691.04 of 
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the Florida statutes as they may be 
incorporated in the trust instrument 
by reference. By thus incorporating 
these statutory provisions several pages 
of writing may be obviated in each 
will. Some attorneys continue to copy 
in the will all these powers as set 
forth in the statutes, but I consider 
this unnecessary as these powers are 
all part of the statutory law governing 
the administration of trust estate, and 
incorporation by reference to them in 
the will is sufficient. 

(b) In 1987 the legislature enacted 
the “Uniform Principal and Income 
Law,” which includes any property 
which is eventually to be conveyed, 
delivered, or paid to a person while the 
return therefrom or the use thereof, 
or any part of such return or use, 
is in the meantime to be taken or re- 
ceived by, or held for, the same or an- 
other person. This law gives specific 
directions as to the management of 
the trust and the expense incurred, and 
it should be taken into consideration in 
the preparation of any will involving a 
complicated trust. This law now ap- 
pears in the Florida Statutes as Chap- 
ter 690. 

(c) In 1941 the legislature enacted 
the “Uniform Common Trust Fund 
Law,” which provides that any bank 
or trust company qualified to act as a 
fiduciary in this state may establish 
one or more common trust funds for 
the exclusive purpose of furnishing in- 
vestment for itself as fiduciary or for 
itself and others as co-fiduciaries. Un- 
der this statute no investment of a 
common trust fund can be made in 
mortgages, the fiduciary can not 
mingle its own funds with such com- 
mon trust fund, and the common trust 
fund must be audited annually. (F.S.A. 
655.31.) 


(d) In 1951 the legislature enacted 
the “Florida Trust Accounting Law,” 
which provides that any person named 
‘as trustee is not permitted to act un- 
til he has established his qualifications 
by decree of the circuit court. This act 
also provides that such trustee must 
make annual accountings to the cir- 


cuit court. A testator may relieve a 
trustee from complying with this law, 
but I certainly advise against it, so 
far as individual trustees are concern- 
ed, for it may protect beneficiaries 
from waste and mismanagement by in- 
dividual trustees. Regardless of such 
waiver the circuit court in its dis- 
cretion may require a trustee to com- 
ply with the provisions of this law. 

This act recites that it applies to 
individuals or corporations acting as 
trustees. As no corporation in Florida 
can act as a trustee except trust com- 
panies or banks with trust powers, I 
think the act should be amended so as 
to relive trust companies and banks 
from its provisions. They are subject 
to regular inspection by government 
agencies, and to require them to com- 
ply with the regulations of this act 
merely places additional burdens on 
them and useless expense on the bene- 
ficiaries. 

This law recites that it applies only 
to trusts “created by wills dated on or 
after January 1, 1952.” It also pro- 
vides that: 


“_.. the trustee under any testa- 
mentary trust created by the will 
of a decedent prior thereto may, 
at his option, subject such trust 
to the provisions of this law.” 


It does not apply to nonresident trus- 
tees when the trust property in Florida 
is to be managed according to the 
laws of the domicile of the foreign 
trustee. This trust accounting law is 
now Chapter 737 of the Florida Stat- 
utes. It relates to persons and corpora- 
tions and it deals only with testamen- 
tary trusts, although it provides that 
the creator of an inter vivos trust may 
require the trustee to comply with this 
law. 

APPORTIONMENT STATUTE 

Many attorneys in Florida think that 
the apportionment statute, which be- 
came a law without the approval of the 
governor on June 13, 1949, should be 
repealed. It was enacted solely as a 
result of the Gato case in Key West, 
and it is an adaptation of the New 
York apportionment statute. It pro- 
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vides that, whenever it appears upon 
an accounting that any personal repre- 
sentative or trustee acting in a fiduci- 
ary capacity has paid, or there is owing, 
a death tax assessed under the laws of 
Florida or the United States Revenue 
Act upon any property required to be 
included in the gross estate of a deced- 
ent, the amount of tax so paid or owing 
shall be equitably prorated among the 
persons interested in the estate. It fur- 
ther provides that, for the purpose 
of this act, the term “persons inter- 
ested in the estate” shall mean, with 
respect to both state and federal taxes, 
all persons who may be entitled to 
receive or who have received any prop- 
erty or interest which is required to be 
included in the gross estate. 

No attorney should prepare a will 
in which an estate of more than $60,- 
000.00 is involved without taking this 
apportionment statute into considera- 
tion. The best thing to do is to state 
in the will who is to pay the taxes. 
If legacies in specified amounts are 
given, provision should be made that 
they bear no part of the estate tax, 
thus placing it on the residuum. The 
following paragraph included in a will 
makes the testator’s intentions clear 
as to how he wants the taxes paid: 

“All estate, inheritance, and sim- 
ilar taxes imposed by the United 
States of America, or any state 
or subdivision thereof, or any for- 
eign country, are to be paid by my 
executor as soon as is consistent 
with the just administration of 
my estate and according to law. 
All such taxes shall be paid as 
administration expenses, out of 
my estate.” 

Unless this paragraph or one similar 
to it is included in a will, the taxes 
are apportioned amongst the legatees 
and devisees in proportion to the 
amount of their legacies. 

If the residuum is likely to shrink, as 
a result of changing conditions, and if 
the persons most closely related to the 
testator are the residuary legatees, 
then the will can provide that each leg- 
atee pay his own share of the tax, 
which, in effect, is what the apportion- 
ment statute does. 


(This statute is discussed in an ex- 
cellent article by Honorable William R. 
Frazier, appearing in the May, 1950, 
issue of the Florida Law Journal.) 

LIFE INSURANCE 

In planning an estate in which cash 
is needed to meet the requirements of 
debts, claims, and taxes, life insurance 
is often purchasd by the testator, desig- 
nating his estate or his personal repre- 
sentative as beneficiary of the proceeds. 
In Florida, insurance payable to the 
estate of the insured may not be avail- 
able to fund cash needs of the estate, 
as section 222.13 of the Florida Stat- 
utes provides that insurance proceeds 
payable by reason of the death of any 
insured residing in Florida shall be 
free of any debts of such decedent, pro- 
vided there is a surviving spouse, child, 
or children, unless the insurance policy 
has been assigned to a creditor or a 
creditor has been named as beneficiary. 
If the policy is made payable to the 
insured or to his estate or to his exec- 
utors, administrators, or assigns, then 
the insured may by will bequeath the 
proceeds to any person or for what- 
ever uses in the same manner as he 
may bequeath any other property sub- 
ject to disposition under his will. The 
same rule applies to accident insurance 
payable by reason of the death of the 
insured. 

In the event the will does not men- 
tion life insurance payable to the es- 
tate, or to the executors, administra- 
tors, or assigns of the insured, if the 
insured is survived by his spouse or a 
child or children the proceeds of his 
insurance policies pass in accordance 
with the terms of section 222.13 in 
equal shares to the spouse and children, 
free from the claims of creditors of 
the insured. 

Many policies of life insurance are 
sold to provide a “clean up” fund for 
the estate. Some of these policies are 
made payable to the estate of the in- 
sured. This is a mistake, because this 
may not create a “clean up” fund un- 
der the section of the Florida Statutes 
above mentioned. 

If the insured is not survived by a 
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spouse or children, then the proceeds 
become part of the general estate, sub- 
ject to his debts. Gilchrist v. Jeffcoat, 
64 Fla. 79, 59 So. 243. (See Florida 
Law Journal, issue of April, 1952, for 
an excellent article on disposition of 
life insurance proceeds, by Professors 
Kenneth L. Black and Eugene F. 
Scoles. ) 


Insurance on the life of the testator 
is part of his estate and subject to 
estate tax. 


WHO MAY BE APPOINTED 
EXECUTOR 


Every will should name an executor 
and provide for a successor or succes- 
sors in the event the person named as 
executor should predecease the testa- 
tor. Any citizen of the United States, 
residing in the state of Florida, who is 
sui juris is qualified to act as a per- 
sonal representative in this state, ex- 
cept a person who has been convicted of 
a felony or who, from sickness, intem- 
perance, or want of understanding is 
incompetent to discharge the duties of 
an executor or administrator. No per- 
son under twenty-one years of age is 
qualified to act as executor or as ad- 
ministrator. If a minor is named as 
personal representative he may act 
when he becomes of age, if he so de- 
sires, and if he is otherwise qualified. 
Marriage does not disqualify a woman 
from acting as a personal representa- 
tive or curator, and she may act with- 
out the consent of her husband. A debt- 
or or creditor, if qualified to act, may 
be appointed as a personal representa- 
tive. A person who is not an actual bona 
fide resident of the state of Florida can 
not qualify as a personal representative 
of an estate in Florida unless such per- 
son is a legally adopted child of the 
decedent, an adoptive parent, or is re- 
lated by lineal consanguinity to the de- 
cedent, or is the spouse or brother, sis- 
_ ter, uncle, aunt, nephew, or niece of the 
decedent. 


Trust companies incorporated under 
the laws of the state of Florida and all 
national banking associations author- 


ized and qualified to exercise fiduciary 
powers in Florida are entitled to act as 
personal representatives and curators 
of estates under the laws of Florida. 

The suggestions contained in this, 
to be considered in the drafting of a 
will or in planning an estate, are not 
new and perhaps convey no ideas with 
which the members of the Florida Bar 
are not already familiar. However, I 
have made them in the hope that they 
may provide a ready reference for all 
of you at the time of the preparation 
of a will. 
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HOW EVERY FLORIDA LAWYER CAN CARRY ON 
HIS OWN PUBLIC RELATIONS PROGRAM 


One proposition that everybody who 
has studied the problem of the public 
relations of the legal profession seems 
to agree upon is that the most effec- 
tive public relations program is that 
carried on by the individual lawyer 
himself—in his relations with his 
clients and the public. All the public 
relations programs in the world con- 
ducted by bar associations would be to 
little or no avail if the individual law- 
yers themselves ignored the basic prin- 
ciples of good public relations in their 
everyday dealings. This being so, the 
cornerstone of a good public relations 
program under the auspices of the or- 
ganized bar should be the awakening of 
every lawyer to a consciousness of the 
need for better public relations and 
an an awareness of what he personally 
can do about it. 

The Public Relations Committee of 
The Florida Bar has made the follow- 
ing compilation of some of the things 
that you, as a Florida lawyer, can and 
should do to promote good public rela- 
tions for yourself and the legal pro- 
fession: 


IN YOUR RELATIONS WITH YOUR 
CLIENTS: 


1. Keep your client completely ad- 
vised as to the progress and stat- 
us of his case. 

2. Convince your client that you are 
genuinely interested in his prob- 
lem. 

3. Be sure your fee is reasonable. 
Always explain to your client the 
basis of your fee. 

4. Avoid delays in solving your 
client’s problems and in bringing 
your cases to trial or final 
hearing. 

5. Since most of the complaints 
against lawyers result from mis- 
understandings, take a few extra 
minutes to see that your client 
understands what you are doing 
for him. 

6. Discuss the amount of the pros- 


pective fee, or the probable limits 
of the range in which the fee will 
fall, on the first meeting with 
your client, wherever practicable 
to do so. 

7. Discuss with your client the law 
and the way it affects his case, 
and the basic ideas in the case. 

8. Place under the glass top of your 
desk, or frame and hang in your 
office or waiting room, the card 
headed “To All My Clients”, a 
copy of which was sent to every 
member of The Florida Bar on 
September 29th last. (Additional 
copies can be procured without 
charge from the Secretary of The 
Florida Bar, Supreme Court 
Building, Tallahassee. ) 

9. Give to each of your clients a copy 
of the folder “Meet Your Law- 
yer!” Some lawyers have sent 
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their clients copies of the folder 
“You and Your Client.” You may 
also wish to give them copies of 
“So You’re Going to Be a Wit- 
ness!” or a folder containing a 
check list of things a man should 
do before entering one of the 
armed services to protect his af- 
fairs while he is away. Supplies of 
these publications, all issued by 
The Florida Bar, may be procured 
without charge from the Secre- 
tary of The Florida Bar. 


IN YOUR RELATIONS WITH THE 


PUBLIC: 


Educate and re-educate the public 
as to the significance of law, law- 
yers, and courts, and the indispen- 
sability of each to the American 
form of society and government. 


. Explain to members of the public 


about their duties and obligations 
as jurors and witnesses — their 
part in the administration of jus- 
tice. 


. Continually emphasize the prin- 


ciples of “preventive law’’—the 
securing of legal advice and as- 
sistance before serious trouble or 
loss develops. 


. Boost your fellow lawyers—if you 


can’t say something good, then, 
say nothing at all. 


. Take an active part in community 


affairs. 


. Arrange for the _ distribution 


(through public utilities, banks, 
schools, real estate offices, insur- 
ance offices, law enforcement 
agencies, or other channels) copies 
of the folder “Meet Your Law- 
yer!” and “So You’re Going to Be 
a Witness!” Supplies of these can 
be obtained without charge from 
the Secretary of The Florida Bar. 


. Participate in the activities of 


your bar associations that are 
particularly conducive to the pro- 
motion of good public relations, as 
set forth below. 


IN THE WORK OF YOUR BAR AS- 


i. 


SOCIATIONS: 
Take an active part in the com- 


mittee work of your local, state, 
and national bar associations as 
a member of one or more commit- 
tees the functioning of which has 
an especially strong effect in the 
betterment of public relations, 
such as Legal Aid, Lawyer Refer- 
ral, Legal Services to the Armed 
Forces, Professional Ethics, 
American Citizenship, Judicial 
Administration, and, of course, 
Public Relations. (If you are not 
a member of the committee or 
committees you are interested in, 
just tell the president of the bar 
association—you’ll be surprised 
how delighted he will be at your 
interest, and he will no doubt ar- 
range, if possible, to make the nec- 
essary appointment.) 

2. If your local bar association is not 
conducting a Legal Aid program, 
help to establish one and then 
work as a member of the panel. 

3. Similarly, if your local association 
does not sponsor a Lawyer Refer- 
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ral Service, help to establish one 
appropriate to the size of your 
community, and become a member 
of the panel. 


. Help to maintain and enforce the 


high ethical standards of the legal 
profession by accepting any ap- 
pointment to serve on a Grievance 
Committee for your Circuit, or on 
a bar association’s Professional 
Ethics Committee. Accept any as- 
signment to serve in the Legal 
Ethics programs conducted by The 
Florida Bar at the law colleges 
of the state. Join in any program 
designed to make the members of 
the profession ever aware of the 
ethical standards, such as _ pro- 
grams to encourage the regular 
reading of the Canons of Ethics, 
the holding of legal ethics forums, 
etc. 


. Constantly work through the or- 


ganized bar — as well as in your 
private practice — to improve the 
administration of justice so as to 
insure a fair and impartial ad- 
judication of cases and _ their 
speediest disposition consistent 
with justice. 


* * * * 


Admittedly, the above is quite a pro- 
gram for a busy lawyer, yet the above 
actually is out a portion of the many 
things that the members of the legal 
profession in Florida have an oppor- 
tunity to do to help assure for the pro- 
fession the high public esteem to which 
it is by tradition, and, we believe, by 
present merit entitled. If each lawyer 
in Florida did but a few of these 
things, much progress would be made 
toward that goal. 

The program outlined above is chief- 
ly a “one-man” public relations pro- 
gram that can be carried on at any time 
“on your own”. Whatever you do in 
such a program will be not only a ser- 
vice to your profession but, at the 
same time, a public service. All it 
takes is your will to do it. In other 
words: 

Be your own Public Relations Chair- 
man! 

Donald K. Carroll, Chairman 
Public Relations Committee 
The Florida Bar 

P. O. Box 58 

Jacksonville 1, Florida 
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CANONS 
OF PROFESSIONAL ETHICS 
CANON 12. FIXING THE AMOUNT OF THE FEES. 


In fixing fees, lawyers should avoid charges which overestimate 
their advice and services, as well as those which undervalue 
them. A client's ability to pay cannot justify a charge in excess 
of the value of the service, though his poverty may require a 
less charge, or even none at all. The reasonable requests of 
brother lawyers, and of their widows and orphans without ample 
means, should receive special and kindly consideration. 


In determining the amount of the fee, it is proper to consider: 
(1) The time and labor required, the novelty and difficulty of the 
questions involved and the skill requisite properly to conduct the 
cause; (2) whether the acceptance of employment in the particular 
case will preclude the lawyer's appearance for others in cases 
likely to arise out of the transaction, and in which there is a 
reasonable expectation that otherwise he would be employed, or 
will involve the loss of other employment while employed in the 
particular case or antagonisms, with other clients; (3) the cus- 
tomary charges of the Bar for similar services; (4) the amount in- 
volved in the controversy and the benefits resulting to the client 
from the services; (5) the contingency or the certainty of the 
compensation; and (6) the character of the employment, whether 
casual or for an established and constant client. No one of these 
considerations in itself is controlling. They are mere guides in 
ascertaining the real value of the service. 


In determining the customary charges of the Bar for similar 
services, it is proper for a lawyer to consider a schedule of mini- 
mum fees adopted by a Bar Association, but no lawyer should 
permit himself to be controlled thereby or to follow it as his sole 
guide in determining the amount of his fee. 


In fixing fees it should never be forgotten that the profession 
is a branch of the administration of justice and not a mere money- 
getting trade. 


(One of the Canons in the Code of Ethics adopted by the Supreme 
Court of Florida on January 27, 1941.) 


: 
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PREPARED BY COMMITTEE ON PUBLIC INFORMATION, TAX SECTION 
HENRY A. CARRINGTON, Chairman 


ALIMONY AND TAXES 


By Cyrus A. NEUMAN of the Miami Bar 


The laws governing the taxation of 
alimony, as we know them today, are 
of relatively recent origin, having been 
introduced for the first time by the 
Revenue Act of 1942. Prior to 1942 the 
Internal Revenue Code ignored the sub- 
ject of alimony. Its tax treatment was 
controlled entirely by general princi- 
ples, with the result that a divorced 
husband could not deduct alimony pay- 
ments which were purely a personal 
expense, and the payments were not 
taxable income to a divorced wife since 
they were received in discharge of the 
husband’s legal obligation to support 
her.! As a result, it was possible for 
a divorced husband, saddled with both 
a high income tax bracket and a high 
rate of alimony, to pay out more in 
taxes and alimony than the total 
amount of his income. 

The inequity of this situation was 
rectified in 1942 by the enactment of 
Sections 22(k) and 23(u).? These sec- 
tions effected a complete reversal of 
the previous pattern. The new system 
was to tax the wife on her alimony 
payments under Section 22(k) and to 
allow the husband a deduction under 
Section 23(u) for any payments made 
by him which were taxable to the 
wife. 

The new pattern was limited, how- 
ever, to what might be called “pure” 
alimony. Any payments which do not 
meet the specific requirements of Sec- 
tion 22(k) are still governed by gen- 
eral principles and remain non-taxable 
to the wife and non-deductible by the 
husband. 


The requirements of Section 22(k) 
are quite rigid and must be strictly 
complied with in order for an alimony 


payment to qualify. The principal re- 
quirements, together with a brief dis- 
cussion of each, follow: 


(2) Section 22(k), I.R.C. “Alimony, Etc., 
Income.—In the case of a wife who 
is divorced or legally separated from 
her husband under a decree of di- 
vorce or of separate maintenance, 
periodic payments (whether or not 
made at regular intervals) received 
subsequent to such decree in dis- 
charge of, or attributable to prop- 
erty transferred (in trust or other- 
wise) in discharge of, a legal obli- 
gation which, because of the mari- 
tal or family relationship, is im- 
posed upon or incurred by such 
husband under such decree or un- 
der a written instrument incident 
to such divorce or separation shall 
be includible in the gross income of 
such wife, and such amounts receiv- 
ed as are attributable to property 
so transferred shall not be includ- 
ible in the gross income of such 
husband. This subsection shall not 
apply to that part of any such peri- 
odic payment which the terms of 
the decree or written instrument 
fix, in terms of an amount of money 
or a portion of the payment, as a 
sum which is payable for the sup- 
port of minor children of such hus- 
band. In case any such periodic pay- 
ment is less than the amount speci- 
fied in the decree or written instru- 
ment, for the purpose of applying 
the preceding sentence, such pay- 
ment, to the extent of such sum 
payable for such support, shall be 
considered a payment for such sup- 
port. Installment payments dis- 
charging a part of an obligation the 
principal sum of which is, in terms 
of money or property, specified in 
the decree or instrument shall not 
be considered periodic payments for 
the purposes of this subsection; ex- 


1 Gould v. Gould, 245 U.S. 151 
2 Revenue Act of 1942 
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cept that an installment payment 
shall be considered a periodic pay- 
ment for the purposes of this sub- 
section if such principal sum, by 
the terms of the decree or instru- 
ment, may be or is to be paid with- 
in a period ending more than 10 
years from the date of such decree 
or instrument, but anly to the ex- 
tent that such insiallment payment 
for the taxable year of the wife (or 
if more than one such installment 
payment for such taxable year is 
received during such taxable year, 
the aggregate of such installment 
payments) does not exceed 10 per 
centum of such principal sum. For 
the purposes of the preceding sen- 
tence, the portion of a payment of 
the principal sum which is allocable 
to a period after the taxable year 
of the wife in which it is received 
shall be considered an installment 
payment for the taxable year in 
which it is received. (In cases where 
such periodic payments are attrib- 
utable to property of an estate or 
property held in trust, see section 


Section 23(u), I.R.C. “Alimony, Etc., 
Payments.—In the case of a hus- 
band described in section 22(k), 
amounts includible under section 
22(k) in the gross income of his 
wife, payment of which is made 
within the husband’s taxable year. 
If the amount of any such payment 
is, under section 22(k) or section 
171, stated to be not includible in 
such husband’s gross income, no de- 
duction shall be allowed with re- 
spect to such payment under this 
subsection. 


1. Necessity of decree 

The first and basic requirement is 
that the spouses be divorced or legally 
separated under a court decree. The 
court decree is essential. The court 
which issues the decree can be any 
court, even a Mexican Court.? However, 
the decree must be a decree of divorce 


or a decree of legal separation. An or- . 


dinary decree ordering the husband to 
support his wife or ordering him to 
make payments in accordance with a 
separation agreement will not suffice 
unless the parties have also obtained 
a decree of divorce or a decree of legal 
separation.‘ 


II. Time of payment 

The alimony payments must be re- 
ceived by the wife subsequent to the 
entry of the decree. Consequently, any 
payments received prior to or while the 
litigation is pending, do not qualify. 
This provision eliminates alimony 
“pendente lite” or temporary alimony.® 
Taxpayers have attempted to circum- 
vent this provision by prevailing upon 
the divorce court to enter its decree 
nune pro tune, or retroactively, as of 
the date the first payment was made, 
but this device has been held ineffec- 
tive for tax purposes.® 


III. Instrument incident to the decree 

The statute requires that the pay- 
ments must be in discharge of an ob- 
ligation which is imposed upon the 
husband either by the decree itself or 
by a written instrument which is “in- 
cident to” the divorce or separation. 

If the alimony is fixed by the court 
after a contested hearing, no problem 
arises in this connection. However, in 
most cases the spouses draw their own 
settlement agreement in advance of the 
divorce decree. If the agreement is in 
writing (a letter is sufficient’), it 
qualifies as a “written instrument’; 
the remaining question is whether it is 
“incident to” the divorce. 


The simplest way to comply with the 
statute is to repeat the terms of the 
agreement verbatim in the decree. 
Alternatively, the decree can refer 
specifically to the agreement or can 
incorporate it by reference. Another 
obvious method for making the instru- 
ment “incident to” the divorce is to 
state in the agreement itself that it 
is made in contemplation of a divorce 
or is conditioned upon the granting of 
a divorce. 

When precautions such as these are 
taken, this section of the statute pre- 
sents no problem. Most of the litigation 
on the point has arisen in states where 


3 G.C.M. 25250, C.B. 1949—2, P.32 

4 Kalchtholer, 7 T.C. 625; Frascone 1949 T.C. 
Memo: Terrell 1948 T.C. Memo, Aff’d 179 F? 
838; Goodman 1949 T.C. Memo. 

5 Wick 7 T.C. 1723, aff’d 161 F? 732; For 14 

T.C. 1131 

Daine 9 T.C. 47, aff'd 168 F? 448 

Jefferson 13 T.C. 1092 


| 
x 


410 


FLORIDA BAR JOURNAL 


the courts have no power to grant ali- 
mony, so that the decree remains 
silent’, or where the doctrine of collu- 
sion prevents any reference to divorce 
in the written agreement.® 

Another facet of this problem occurs 
where alimony is not agreed upon until 
subsequent to the divorce decree. If 
the husband makes voluntary pay- 
ments, no deduction is allowable.!° 
Even if the payments are made in re- 
sponse to the wife’s threat to attack 
the divorce on jurisdictional grounds, 
the Tax Court has held that the pay- 
ments do not qualify, on the ground 
that the agreement was not incident to 
the divorce decree,!! despite the fact 
that the agreement was obviously in- 
cident to the divorce itself, which is 
all that the statute appears to require. 
As a matter of simple precaution, the 
husband in this situation should make 
it his business to obtain a court decree 
ordering the payments. 
IV. Support rights 

The next requirement of the statute 
is that the payments must be in dis- 
charge of the husband’s obligation to 
support his wife. Consequently, pay- 
ments which are made as part of a 
property settlement will not qualify. 
Where the agreement states specifically 
that certain regular payments shall 
be made as alimony or for the wife’s 
support, there is no difficulty. Occa- 
sionally, however, an agreement is 
drawn in which the wife releases both 
her property rights and her rights to 
support in consideration of the trans- 
fer to her of a lump sum in cash or 
property plus weekly or monthly pay- 
ments. The Commissioner will then 
contend that none of the payments 
can be identified as support payments 
and will refuse to allow any alimony 
deduction. In such cases the courts have 
been willing to hear testimony that 
the weekly payments were intended to 
discharge the obligation to support 
while the lump-sum or property trans- 
fers were intended to compensate the 
wife for the releas of her property 
rights.!2 The question is a factual one 
and unfavorable language in the agree- 
ment may outweigh testimony as to 


the true intention of the parties.!* The 
question can in all cases be avoided by 
careful wording of the agreement. 

Since the payments must be in dis- 
charge of the obligation to support the 
wife, it follows that payments for the 
support of the children will not qualify. 
If the agreement designates single pay- 
ments for the support of both the 
wife and children without specifying 
the portion of the payments which are 
to be applied to each, the statute pro- 
vides that the entire amounts shall be 
deemed to be for the support of the 
wife. The courts, however, have been 
liberal in spelling out an allocation 
from collateral terms of the agree- 
ment.!4 

The effect of a specific allocation as 
to children’s support is to lessen the 
wife’s tax burden in an equitable man- 
ner and retain for the husband the de- 
pendency credits which would other- 
wise be lost if the entire payments were 
treated as pure alimony. 
V. Periodic payments 

Most of the litigation in the ali- 
mony field has centered around the 
statutory requirement that the pay- 
ments be “periodic”. A periodic pay- 
ment is one which recures at regular 
or irregular intervals for an indefinte 
period of time—for example: $100 per 
month for life. It is to be distinguished 
from an installment payment of a lump 
sum obligation—for example: $6,000 to 
be paid at the rate of $100 per month. 
The distinction between the two ex- 
amples lies in the fact that in the per- 
iodic payment no principal sum is as- 
certainable; in the case of the install- 
ment payment, the principal or lump 
sum is expressly stated. If the terms of 
the latter example were changed to 
$100 per month for five years, it would 
still remain an installment rather than 
a periodic payment, since the pricipal 
sum can obviously be demonstrated to 


8 see e.g. Hesse 7 T.C. 723, aff’d 161 F2 1732; 
Hogg 13 T.C. 361 

9 see e.g. Johnson 10 T.C. 674;-Brady 10 T.C. © 
1192 


10 Sharp 15 T.C. 185 

11 Cor 10 T.C. 995, aff’d 176 F2 226 

12 Hogg 13 T.C. 361; Brown 16 T.C. 623 

13 DuBane 10 T.C. 992 

14 Budd 7 T.C. 413, aff’d 177 F2 198; Leslie 10 
T.C. 807; Fleming 14 T.C. 1308 
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be $6,000 by the simple process of mul- 
tiplication. 


An exception is provided by the stat- 
ute for installment payments of a prin- 
cipal sum which may be or is to be 
paid within a period ending more than 
ten years from the date of the decree 
cr agreement. Such payments, although 
theoretically not periodic, are express- 
ly deemed to be periodic to the extent 
that they do not exceed ten percent of 
the principal sum in any one year. The 
annual deduction is thus available to a 
husband who insists on a limited fixed 
obligation, provided that he spreads his 
payments over a period in excess of ten 
years. 


A popular form of alimony agree- 
ment, which has received the approval 
of the Tax Court, is one in which the 
amount of the payments is geared to 
the husband’s income by a percentage 
formula. Even though the period of 
payments is less than ten years and an 
annual ceiling limitation is contained 
in the agreement, the payments are 
held to be periodic, since it is impos- 
sible to ascertain any specific sum 
which the agreement obligates the hus- 
band to pay.'5 The Tax Court has re- 
fused to apply this principle, however, 
to a case where a fixed sum was to be 
paid over a period of less than ten 
years, with a proviso that the payments 
would be reduced in the event that the 
employment contract of the husband 
was cancelled.'® The court considered 
this contingency too remote to affect 
the ascertainability of the principal 
sum obligation. 


The usual alimony agreement pro- 
vides for the cessation of payments at 
the wife’s death or remarriage. Where 
a lump sum is to be paid over a period 
of less than ten years, does the pos- 
sible termination of the payments in 


_ the event of death or remarriage make 


it impossible to determine the actual 
amount of the obligation, so as to make 
the payments periodic rather than in- 
stallment? Until recently, it was 
thought that the Tax Court had settled 


this basic question in the negative.!? 
In June, 1953, however, the Second Cir- 
cuit held that the double contingency 
of death or remarriage characterizes 
the payments as periodic and hence de- 
ductible.1* If followed generally, this 
decision will make it possible to qualify 
alimony agreements of almost any type 
for the deduction. Because of the strik- 
ing nature of this decision and its po- 
tential effect on the revenue, the Bu- 
reau can be expected to seek a conflict 
in other circuits and ultimately present 
the question to the Supreme Court. 


Conclusion 

It will be observed that almost every 
point of controversy in this field de- 
pends for its ultimate determination 
upon the particular language or ab- 
sence of language in the agreement 
and court decree. Thus, whether he is 
aware of it or not, the attorney who 
drafts the documents incident to the 
divorce will in almost every case con- 
clusively determine the tax conse- 
quences of the alimony payments which 
follow. 


15 Young 10 T.C. 724; Lee 10 T.C. 834 

16 Fidler, 1952 T.C. Memo 

17 Steinel 10 T.C. 409; Orsatti 12 T.C. 188 
18 Baker v Comm. CA 2, June 15, 1953 


Missing Heirs, Legatees 
or Owners 


Attorneys seldom have time or facilities 
to search for missing or unknown heirs, 
legatees, owners of property, and missing 
links in chains of title. 


Our international organization, estab- 
lished more than thirty-seven years, spe- 
cializes in such investigations, as well as 
searches for missing owners of dormant 
bank accounts, terminated trusts, real 
estate, and leaseholds. 


Our business is conducted upon a con- 
tingent basis; and we cooperate with at- 
torneys under ethical standards, without 
expense to the forwarder. Inquiries are 
solicited. 


WwW. C. COX & COMPANY 


208 South LaSalle St. Chicago 4, Il. 
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BENCH, BAR 


by JOHN T. WIGGINTON* 


As I sit in my office in Tallahassee, 
virtually in the shadows of the capi- 
tol dome, I cannot help but be impres- 
sed with the fact that an important 
part of Florida’s history is being writ- 
ten today, or will be within the next 
few months to come. The way in which 
this history is recorded will vitally af- 
fect the social, political and economic 
welfare of every citizen in our State. 


LAWYERS AS POLICY MAKERS 


Because of the untimely death of our 
late Governor, a multitude of questions 
have arisen, each of which will in- 
volve an important interpretation of 
our State’s basic law. How far can a 
Governor go in suspending or remov- 
ing from office an official who holds 
a valid commission for a stated term, 
and whose appointment has been con- 
firmed by our State Senate? The Con- 
stitution says that the Governor may 
suspend an official for cause. What 
constitutes cause is generally defined 
as an overt act which amounts to mis- 
feasance, malfeasance, or neglect of 
duty in office. What facts must be 
shown in order to support a suspension 
for cause, within the meaning of the 
State’s basic law? Does the suspended 
officer have any recourse to the courts 
to review the action of the executive? 
The decisions say the Court may review 
the Governor’s action only for the pur- 
pose of determining whether or not 
he acted within the scope of his con- 
stitutional power. The Judiciary will 
not attempt to judge the sufficiency 
of the evidence upon which executive 
action was taken, but it will require 
notice, informal hearing, specific 
charges, and at least a scintilla of evi- 
dence. How careful will the Supreme 
Court be in such a contest to preserve 
the traditional separation of powers 
between the executive and judicial 
branches of government? Particularly, 

* This article was delivered as an address at the 


Phi Delta Phi homecoming breakfast at Gainesville, 
Plorida, Oct. 24, 1953. 


AND POLICY 


if some question has been raised as to 
the motives which prompted such sus- 
pension. 

Is the Acting Governor eligible to 
run for the unexpired term occasioned 
by the death of the official who was 
elected for the full term? The Consti- 
tution says he is not, if he served as 
a member of the Legislature in which 
the emoluments of the office were 
increased. In Frazier versus Gay, our 
Supreme Court held that the constitu- 
tional provision means exactly what it 
says. If the 1953 Legislature validly in- 
creased the emoluments of the Gover- 
nor’s office, the Acting Governor, who 
was a member of that Legislature, will 
not be eligible for election. By the en- 
actment of the Appropriation Bill, the 
salary of the Governor was increased 
for the current biennium, but at the 
same session the Governor’s Salary 
Act was readopted fixing the salary 
at the lower rate. In Williams versus 
Lee and Knott versus Lee, our Supreme 
Court held that the salary as fixed in 
the Appropriation Bill would prevail 
over a lesser salary contained in a sal- 
ary act, if the legislative intent to in- 
crease the salary was clear and unmis- 
takable. In those cases the Appropria- 
tion Bills carried a savings clause, ex- 
pressing the legislative intent to in- 
crease the salary over the Salary Act. 
Such language is not present in the 
1953 Appropriation Bill. Does this 
mean that the Legislature, in its at- 
tempt to increase the Governor’s salary, 
failed, and the increase is ineffectual? 
In addition to the Appropriation Act, 
the 1953 Legislature adopted an Act 
popularly known as the Spending Phil- 
osophy Bill. This Act dealing with a 
number of separate subjects, relates 
generally to the fiscal management of 
the State’s affairs. This Act does con- 
tain the savings language which was 
omitted from the Appropriation Bill, 
but which was invariably carried in 
previous Appropriation Bills upon 


which the increased salaries were held 
valid. Has the Legislature, by the 
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Spending Philosophy Bill, expressed 
clearly enough its intention to increase 
the salary to make the increases in the 
General Appropriation Bill effective? 
If so, the emoluments of the Governor’s 
Office will have been validly increased 
by the 1953 Legislature, and the Act- 
ing Governor would not be eligible for 
election to fill the unexpired term. If 
the salary increase is not effectual, the 
Acting Governor will be eligible to 
run. 

From several announcements made 
by our present Chief Executive, a spec- 
ial session of the Legislature might be 
convened within the near future. If it 
is, does the Acting Governor continue 
to preside as President of the Senate, 
while simultaneously discharging the 
duties of Governor of the State of 
Florida? If so, what confusion would 
result from combining the important 
legislative, as well as the executive 
functions, in one person. If the Acting 
Governor serves only in his capacity as 
Chief Executive, and is precluded from 
also serving as a member of the State 
Senate while that body is in session, 
the Senatorial District represented by 
the Acting Governor will have no repre- 
sentation whatever in the upper body 
of the Legislature. 


Is the person who will be elected to 
fill the unexpired term eligible to suc- 
ceed himself for a new four-year term? 
The Constitution defines the term of 
the Governor as one for four years, 
and provides that after serving such 
term the incumbent is not eligible to 
succeed himself for the same office. 
Is the short two-year term equivalent 
to the full four-year term within the 
meaning of this constitutional provi- 
sion? 


THE FLORIDA SUPREME COURT 


The above are only a few of the 
questions which must be answered 
within the very near future. Again 
_ the people of Florida are looking solely 
to the legal profession, which includes 
the Judiciary, for a sound and proper 
solution of the problems presented. 
The heavy responsibility for making 
decisions on these and other questions, 


which will so vitally affect the welfare 
of our State, will devolve upon seven 
men sitting on the highest Court of 
cur State, and who are already over- 
burdened, nearly to the point of ex- 
haustion, with the normal case load 
pending in that Court for decision. 
Can and will the Court take the time 
and make the studies necessary to ar- 
rive at sound and proper conclusions? 
If it does, it will necessarily have to 
sidetrack and delay much pressing 
litigation already on its docket — a 
docket which during the current year 
will call for the handling of approxi- 
mately 1300 cases. Compare this load 
of work to that of the average load 
of the final appellate courts of other 
states, which handle on an average not 
more than 300 cases a year. How much 
longer can the people of Florida expect 
our highest Court to struggle under 
the burden of work constantly being 
heaped upon it, and at the same time 
render well considered, sound and just 
opinions? 

The Bar of Florida has been concern- 
ed with this question for some years. 
As a result of the efforts exerted by 
the Bar during the last session of the 
Legislature, and Act was adopted au- 
thorizing the creation of a Judicial 
Council, composed of judges, lawyers, 
and laymen of our State. It is the earn- 
est hope of every thinking member of 
the Florida Bar that this council, 
through its studies and deliberations, 
will come forward with some recom- 
mendations that will correct the now 
existing problems in our Judicial sys- 
tem, and equalize the work to be per- 
formed by our Judiciary within the 
bounds of human limitations. The en- 
tire legal profession should give every 
aid and cooperation to this council, 
so that its recommendations will be 
sound and practicable. 


THE TRAINING OF BENCH AND 
BAR 


The questions presented for solution 
by the Courts of today, although u- 
nique from a historical standpoint, will, 
no doubt, be repeating themselves from 

(Continued on Page 416) 
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Yours 


Your Set 


of the 


OFFICIAL 
FLORIDA 
STATUTES 


Should Be Ordered 
NOW to Insure 
Prompt Delivery. 


Advance Orders will 


be filled first. 


To the Lawyers of Florida: 


The new official ‘Florida Statutes of 1953’’ published under the con- 
tinuous revision system each two years as recommended by the Florida Bar 
and approved by the legislature are ready for distribution. 


If you have not ordered, will you please determine your requirements 
and advise Secretary of State R. A. Gray, using the convenient order form on 
the opposite page. 


The 1953 Edition follows the high standards of editing, indexing and 
compiling heretofore adopted in previous publications under the Continuous 
Revision System and in spite of rising cost of publication will again sell for 
anly $12.50 per set of two volumes. 


Record high publication costs will justify only one printing. Place your 
order now for a set or sets you will require. It will insure delivery promptly. 


RICHARD W. ERVIN, 
Statutory Revision Department Attorney General 
December, 1953 


| 
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1953 STATUTES ARE EVEN BETTER! 


Read what the lawyers say about the FLORIDA STATUTES: 


Paul Raymond, Daytona Beach, says, “The edition is a masterful piece of work 
and a great saver of time, which, as Lincoln said, is the only commodity that a 
lawyer has for sale.” 


Chester Bedell, Jacksonville, says, “---the greatest convenience to the busy law- 
yer results from being able to find all of the laws on a given subject in one place 
without having to check pocket parts and supplements. ---I consider the book a neces- 
sity for every Florida lawyer.” 


Lawrence A. Truett, Tallahassee, says, “I do not see how any busy lawyer can 
afford to practice without having a set on his desk for constant reference thereto, 
particularly since the cost is so reasonable.” 


E. Dixie Beggs, Pensacola, says, “The improved quality of the work over pre- 
vious revisions fully justifies the plan for continuous revision. The arrangement 


is excellent and the content is quite readable. We have six copies in our office in 
daily use.” 


T. M. Shackleford, Jr., Tampa, says, “We like the new color of the book which 
distinguishes it from innumerable other sets of law books, we like the index tab which 
enables a ready reference, and we think the revision job was masterful.” 


F. M. Hudson, Miami, says, “The biennial compilation of the statutes will prove 
a great time saver, and I might say will deliver us from much mental anguish in trac- 
ing down the Acts of the legislature in a manner that was at one time necessary.” 


J. Lance Lazonby, Gainesville, says, ‘““A job well done . . . So far as I know there 
is no comparable publication required for the working library of the Florida lawyer 
which can be purchased for the small sum of $12.50... 


D. C. Hull, Deland, says, “We have purchased four sets and have found it to be 
practically indispensable in the practice of the law. I make it a point to keep a copy 
on my personal desk at all times and am constantly referring to it.” 


J. P. Simmons, Miami, says, “We are very happy to note that Florida Statutes 
hereafter will be printed every two years. This is an almost invaluable service to 
the lawyers of the State. Each time we put in a new order, we have to increase the 


number because the men in our office are finding it almost impossible to get along 
without a set in each office.” 


; John T. Wigginton, Tallahassee, says, “Your system of indexing is a substantial 
improvement ... and affords ready reference to the Statute Law of Florida ... The 


a, ve indebted to you and your staff for the excellent work you have done on the 
utes.” 


To R. A. GRAY, Secretary of State 
Tallahassee, Florida 


Enclosed (Cash [] Money Order [] Check [] ) for $ 


for which please send me prepaid sets 


Address City 


Make checks payable to R. A. Gray, Secretary of State 
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time to time in the future. Only a 
strong Judiciary, drawn from an en- 
lightened and progressive Bar, will as- 
sure a correct solution of these prob- 
lems, and preserve the faith of our 
citizens in the Democratic form of 
government to which we all subscribe. 
The law colleges of this State are the 
future members of our prefession. The 
quality of graduates coming out of our 
law schools today will largely deter- 
mine the quality of the Bench and Bar 
of Florida tomorrow. We must of nec- 
essity rely upon our law colleges to 
see that the students are thoroughly 
grounded, not only in the fundamentals 
of law and procedure, but also in the 
proper philosophy of the law and in the 
principles of governmental leadership. 
That brings us to the ever present 
question, are the law colleges of this 
State doing the best job of which they 
are capable along these indispensible 
lines? 

While I think we can all be proud 
of the progress made by the College of 
Law here at the University during the 
last several years, it should seem clear 
to any casual observer that there is 
still, as always, much room for im- 
provement. I want to mention, however, 
that the American Bar Association of- 
ficial examiner recently referred to our 
College of Law as having made more 
progress over the past three years 
than has any other law shcool in the 
entire country. Indeed, in legal ethics, 
legal writing, legal philosophy, place- 
ments, and one or two other fields we 
are setting the pace in many respects. 
I have found it difficult, however, to 
improve any situation of this kind un- 
less the necessary tools and manpower 
are made available to those charged 
with the effort. To put into effect 
the curriculum needed by a first class 
law college, it should go without saying 
that more instructional personnel is 
indicated. While we are fortunate in 
the quality of personnel which the law 
college has been able to attract, a con- 
stant effort should be exerted to equal 


or exceed the quality of instructors 
we now have when new places are open, 
or replacements are made. The profes- 
sors are precluded from engaging in 
the practice of law by which their 
modest income from instructional sal- 
aries could be supplemented. Such a 
policy is perhaps sound, on the theory 
that more time would be available to 
the instructors to devote in working 
with the students and in the prepara- 
tion and publication of legal papers 
and treatises. The purpose of the re- 
striction, however, is partially if not 
completely defeated when: the school 
authorities load the professors down 
with so much administrative work, com- 
pletely unrelated to the work of the 
college. Office space, telephones and 
other equipment, stenographic and 
clerical help are so meager that from a 
practical standpoint they may be con- 
sidered non-existent. The facilities, li- 
brary and classroom space, although ex- 
panded and improved within recent 
years, are not adequate to accommodate 
the increased enrollment in the Law 
College on this campus. There are mat- 
ters in which the practicing attorneys 
at the Bar of Florida should and must 
interest themselves. We should better 
acquaint ourselves with what is need- 
ed to do a real job for our profession, 
and then we should go about seeing 
that it is done. Of course, none of these 
things can be accomplished without 
adequate funds. The Legislature is 
composed largely of Alumni of this 
University, most of whom are grad- 
uates of the Law College. The Appro- 
priation Committees of the House and 
Senate are the key to the solution of 
this particular problem. Each of the 
lawyers occupying positions on these 
committees should be encouraged by 
the organized Bar to see that the de- 
ficiencies which now exist in our 
Law College are corrected. The amount 
of funds necessary to accomplish this 
purpose would be a mere drop in the 
bucket compared to our overall State 
expenditure, or even compared to the 
total expenditure of the University. It 
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NOMINATING PETITIONS REPRESENTATIVES 
ON BOARD OF GOVERNORS 


The Florida Bar will have an election of members to the Board of 
Governors in the EVEN numbered circuits in 1954. The 2nd, 6th, 8th, 
10th, 12th, 14th and 16th circuits will be entitled to elect one member 
each; the 4th circuit will be entitled to elect two members. 

The By-Laws prescribe that petitions nominating candidates for these 
places on the board be postmarked prior to midnight on January 31st; 
that they be signed by at least five members of the Bar within the Circuit 
and that they bear the written acceptance of the nominee. 

For more specific instructions for submitting nominating petitions your 
attention is directed to Section 1 of Article II of the By-Laws of The 


Florida Bar: 
ARTICLE 
BOARD OF GOVERNORS 
1. Nominations for representatives on the Board of Governors 


from each of the judicial circuits shall be made by written petition 
signed by not less than five active members of the Bar in good 
standing. Any number of candidates may be nominated on a single 
petition, and any number of petitions may be filed, but all can- 
didates named on a petition and all members of the Bar signing 
the same shall be residents of the judicial circuit to represent the 
nomination which is being made. Nominees shall endo1se their writ- 
ten acceptance on such petitions. All nominating petitions shall be 
filed with the Secretary-Treasurer of the Bar, or shall be post- 
marked prior to midnight on January 31. On a date to be fixed 
by the President, and not later than the end of the first week in 
February, the nominating petitions shall be canvassed by the Sec- 
retary-Treasurer of the Bar and the Clerk of the Supreme Court, 
and they shall thereupon certify, in writing, the names of all persons 
who have been properly nominated. 

SALLYE E. COOKSEY, 

Secretary- Treasurer, 

The Florida Bar. 
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(Continued from opposite page) 


is my hope that those present here 
today will individually assume some 
of the responsibility for seeing that 
the necessary things are done to make 
the College of Law at the University 
the outstanding institution of its kind 
in the South. It can and should be done. 
If you agree, I hope that as a commit- 
tee of one you will encourage a proper 


movement on behalf of the Florida Bar 


to the end that the next Legislature 
will not adjourn without having taken 
affirmative action toward the solution 
of these problems. 


ANNUAL DUES 


Attention of members of The Flor- 
ida Bar is directed to Section 2 of 
Article VIII of the Integration which 
provides that annual dues become 
delinquent if not paid by January 
31st, 1954. 

Submission of your dues by or be- 
for January 31st will save you $1.00 
and this office much time and work. 


SALLYE E. COOKSEY, 
Secretary-Treasurer, 
The Florida Bar. 
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THE LEGAL INSTITUTES PROGRAM OF 
THE FLORIDA BAR 


Donald K. Carroll (left) of Jacksonville, chairman of the Public Relations Com- 


mittee of The Florida Bar, is welcomed to Miami Beach by Simon Englander, 
vice president and program chairman of the Miami Beach Bar Association. 
Carroll spoke at a Legal Institute on “Public Relations of the Legal Profession.” 


Bar officers and committeemen 
charged with the responsibility for 
planning Legal Institute Programs are 
urged to make their plans and forward 
their requests for speakers at least 
four weeks in advance of the program 
date, if possible. Especially during the 
busy winter season, it becomes more 
and more difficult to obtain preferred 
speakers on subjects on short notice 
although such speakers are available 
if the request is made reasonably in 
advance. 

COMING INSTITUTES 
December 15 — The Jacksonville Bar 

Association has scheduled a most at- 

tractive legal institute in connection 

with its annual meeting at the 

George Washington Hotel in Jack- 

sonville. At 1 P.M. after a luncheon 

meeting, J. Thomas Gurney of Or- 
lando (President of the Florida Bar 

1942-43) will speak on the subject 


“Recent Developments in the Field of 
Law”. At 2:15 P.M. Randolph E. 
Paul of Washington, D. C. and New 
York City (a nationally recognized 
tax attorney) will speak on the sub- 
ject ‘Federal Taxation, Including 
Recent Developments Thereof’. At 
4 P.M. E. Dixie Beggs of Pensacola 
(President of the Florida Bar 1947- 
48) will discuss the subject “Use of 
Declaratory Decrees in Trial Prac- 
tice”. These institute programs will 
be followed with a social period and 
the annual meeting and annual ban- 
quet of the association. 


December 19 — At Marianna in the 
course of the semi-annual meeting of 
the 14th. Circuit Bar Association at 
the Chipola Hotel, Jack Wayman of 
Jacksonville will speak at 4 o’clock 
P.M. on the subject “Depositions and 
Discovery” and after an intervening 
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social hour and the banquet session, 

Zack Douglas of Jacksonville will 

speak on the subject “Defending a 

Criminal Case.” 

RECENT INSTITUTES 

On November 9, at Miami Beach, at 
the regular meeting of the Miami 
Beach Bar Association, was held a 
Legal Institute Program on “The Pub- 
lic Relations of The Legal Profession”. 
Donald K. Carroll of Jacksonville was 
the speaker. 

PROGRAM SUGGESTIONS 

As has been stated previously here, 
nothing more is required for conduct- 
ing a legal institute on the subjects and 


with the speakers of your choice other 
than a time and place for your meeting 
and advice to the undersigned. How- 
ever, it is well to reiterate the advan- 
tages available through sufficiently 
early planning of the programs. For 
copies of the pamphlet listing the topics 
and speakers available, for requests for 
speakers at the time and place of your 
program and for any other information 
or assistance in arranging and plan- 
ning your program write or call 
Donn Gregory, Chairman 
Legal Institutes Committee 
301-4 Wallace S. Bldg., Annex 
Tampa 2, Florida 


APPLICANTS FOR ADMISSION TO BAR 


The following is a list of current applicants for admission to the Florida Bar 


as of December 10, 1953. 


All Members of the Florida Bar are invited to contact the State Board of Law 
Examiners, Supreme Court Building, Tallahassee, Florida, about any one of the 
following individuals and comment on any of them as to their fitness and qualifica- 


tions for admission to the Florida Bar, 


LIST OF CURRENT APPLICATIONS FOR ADMISSION TO THE 


FLORIDA BAR AS OF DECEMBER 10, 


FLORIDA 


BONIFAY 

Griffin, John P., U of F, 1-54. 
CLEARWATER 

Tench, Robert R., U of F, 1-54. 
CORAL GABLES 

Cahill, James A. B., U of M, 2-54. 

Campbell, Terence G., U of M, 2-54. 

Cornett, Richard F., U of M, 2-54. 

Fitzsimmons, John A., U of M, 2-54. 

Franza, Arthur J., U of M, 2-54. 

Greenfield, Burton D., U of M, 2-54. 

Hoffman, Lawrence J., U of M, 2-54. 

Horkan, Wm. H. O’D., U of M, 2-54. 

Hosemann, Anthony J., Jr., U of M, 2-54. 

Lowell, Orr B., Wes. Res., 1947. 

McVoy, Robert A., U of M, 2-54. 

o’Connell, Richard T., U of M, 2-54. 

Phillips, John Neil A., U of M, 2-54. 

Pochapin, Stuart W., U of M, 2-54. 

Sowards, Hugh L., Yale, 6-46. 

Tobin, Robert W., Georgetown, 6-53. 
CRESCENT CITY 

White, George K., U of F, 1-54. 
DAYTONA BEACH 

Alley, Granville M., Jr., Columbia, 1953. 

Hardwick, Richard E., U of F, 1-54. 
DELAND 

Mancinik, Fred J., Stetson, 8-53. 

Smith, Edward C., Stetson, 2-54. 
EUSTIS 

Bennett, Philip S., Stetson, 2-54. 
FT. LAUDERDALE 

Smith, Dorothy Ashley, Sou. Meth., 2-46. 

Wenkstern, Grant E., U of M, 2-54. 
GAINESVILLE 

Boone, Ethridge G., Jr., U of F, 1-54. 

King, J. T., U of F, 1-54. 

Sinder, Ned F., U of F, 1-54. 
HIALEAH 

Cunningham, Cortland B., we of M, 2-54. 

King, Theodore A., U of M, 2-54. 
HOLLYWOOD 

Hodkin, Fredric, U of M, 2-54. 

Zuckerman, Irving H., U of M, 2-54. 


1953 


JACKSONVILLE 
Boyer, Tyrie A., U of FP, 1-54. 
Hollod, George H., U of F, 1-54. 
Parrish, Edward S., Jr., U of F, 1-54. 
Reese, Frank C., Jr., Stetson, 2-54. 
Taylor, Neil C., U of F, 1-54. 
Welden, Bailey M., U of F, 1-54. 
Barber, Elmer P., U of F, 1-54. 
KEY WEST 
Saunders, Jack A., U of M, 2-54. 
LAKELAND 
Carr, George C., U of F, 1-54. 
Grimes, Stephen H., U of F, 1-54. 
MIAMI 
Allais, Richard E., U of M, 8-53. 
Arbogast, Jack, U of M, 2-54. 
Bradbury, Betty F., U of M, 2-54. 
Brooks, Roy H., Jr., U of M, 6-53. 
Buchmann, Geo. A., Jr., U of M, 6-53. 
Burkhart, James F., U of M, 2-54. 
Capley, Gerald W., U of M, 2-54. 
Cornell, Errol S., U of M, 2-54. 
Davis, Edwin L., Wes. Res., 6-53. 
DeTardo, Nicholas J., U of M, 2-54. 
Doyle, Richard B., U of M, 2-54. 
Durkee, Rodney P., U of M, 2-54. 


Frazel, Jerome A., Jr., Notre D., 6-50. 
Fuller, Richard S., U of M, 2-54. 
Garber, Barry L., U of M, 2-54. 
George, Chas. K., U of M, 2-54. 

54. 


Goldstein, Norman H., U of M, 
Graham, Geo. G., U of M, 2- 
Grier, John P., U of M, 2-54. 
Heiken, Herbert L., U of M, 2-5 
Horwich, Richard J., U of M. 2-54. 
Ingraham, Wm. A., Jr., U of M, 2-54. 
Kinney, Michael L., Rtug., 1942. 
Klein, Herbert M., U of M, 2-54. 
Lebowitz, Walter B., U of M, 2-54. 
Leib, Karl J., Jr., U of M, 2-54. 


2- 
54. 


Leventhal, Chas. P., U of M, 2-54. 
Lindsay, Chas. F., Sr., U of M, 8-53. 
Lloyd, John S., U of M, 2-54. 

Manley, Robert P., U of M, 8-53. 
March, Donald F., U of M, 2-54. 

Ind. U, 6-49. 


Merritt, Jack C., 


| 
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Meyerson, Murray S., U of M, 2-54. 
Miller, Patrick H., U of M, 2-54. 
McGregor, Robt. B., U of M, 2-54. 
Namrow, Morton, U of M, 2-54. 
Nelson, Suzanne R., U of M, 2-54. 
Parker, Wm. F., Jr., U of M, 6-53. 
Pelzner, Howard N., U of M, 2-54. 
Philips, Dorothy M., DePaul, 6-43. 
Rich, Chas. J. Jr., U of M, 8-53. 
Ronald, Alfred A., U of M, 2-54. 
Rubin, Joel, U of M, 2-54. 
Sinneman, Harry, U of M, 2-54. 
Stedman, Carling H., U of M, 2-54. 
Stroemer, Henry R., U of M, 8-53. 
Teitelman, Harry H., U of M, 2-54. 
Terry, Frank H., Sr., U of M, 8-53. 
Thorud, Allan G., U of M, 2-54. 
Weiner, Percy, U of M, 2-54. 
Wright, Wilson W., U of M, 2-54. 
Adair, Herbert S., U of M, 2-54. 
Garcia, Aldo, U of Miami, 2-54. 
Grier, John P., U of M, 2-54. 
Maring, Donald W., U of M, 2-54. 
Rosen, Jules S., U of M, 2-54. 
Swain, James W., U of M, 2-54. 
NORTH MIAMI 
Naughton, Wm. S., U of M, 2-54. 
Pyszka, Gerard E., U of M, 2-54. 
SOUTH MIAMI 
Hofmann, Robert, U of M, 2-54. 
Walton, Edward L., U of M, 2-54. 
Youngblood, Tom H., U of M, 8-53. 
MIAMI BEACH 
Broida, Edith H., U of M, 2-54. 
Demos, Chas. M., U of M, 2-54. 
Harrison, Benj., Cornell, 6-27. 
Kelley, Robert P., U of M, 2-54. 
Knee Jerrold, U of M, 2-54. 
Lee, Joel N., U of M, 2-54. 
Levy, Leroy, U of M, 2-54. 
Nasella, James S., U of M, 2-54. 
Michaels, Burton M., U of F, 1-54. 
Nimtzowitz, Arnold, U of F, 1-54. 
Nottebaum, Walter E., U of M, 2-54. 
Rivkind, Leonard M., U of M, 2-54. 
Rodenberg, James, U of M, 2-54. 
Salmon, Philip V., U of M, 8-53. 
Siegel, Albert G., U of M, 2-54. 
MIAMI SPRINGS 
Garrick, Wallace I., U of M, 8-53. 
Keith, Kelvin H., U of M, 2-54. 
MADISON 
Cheney, James P., U of Ga., 8-53. 
MOUNT DORA 
Turner, Robert H., Jr., U of F, 1-54. 
NAPLES 
Coleman, Robert C. G., Ohio State, 6-34. 
Fisher, Marion N., Georgetown, 6-15. 
NEWBERRY 
Greenman, John R., U of F, 1-54. 
ORLANDO 
Fishback, Mary Jo, U of F, 2-54. 
Smith, Ley Holly, U of F, 1-54. 
PANAMA CITY 
Barron, Dempsey J., U of F, 1-54. 
Fay, Lawrence D., U of F, 1-54. 
PENSACOLA 
Roberts, Harold A., U of Colo., 6-52. 


ST. AUGUSTINE 
Williams, Chas. H., Stetson, 2-54. 


ST. PETERSBURG 
Davis, Emanuel M., Chi-Kent, 6-32. 
Mrovka, Edward F., U of M, 2-54. 
Russell, James T., Stetson, 2-54. 
SARASOTA 
Strong, Virginia A., U of M, 2-54. 
SEBRING 
Weiss, John J. R., U of F, 1-54. 


STUART 

Schwarz, Elton H., U of F, 1-54. 
TALLAHASSEE 

Hill, Edward J., U of F, 1-54. 


TAMPA 
Comiskey, Emmett J., G. W. U., 9-53. 
Finley, James A., Jr., Terrell L. S., 6-50. 
Wheatley. Walter, Georgetown, 6-22. 
Zacchini, Rene A., U of F, 1-54. 

VERO BEACH 
Redstone, David M., U of M, 2-54. 


WACHULA 

McLeod, Leslie, Jr., Stetson, 2-54. 
WEST PALM BEACH 

Simpson, James F., U of M, 2-54. 


ALABAMA 
CORDOVA 

Hudson, Oscar W., U of M, 2-54. 
LANETT 

Morrow, Wm. J., Jr., Harvard, 6-52. 


CALIFORNIA 
BEVERLY HILLS 
Keon, James F., U of F, 1-53. 


CONNECTICUT 
EAST RIVER 

Marcus, Milton S., U of M, 2-54. 
TORRINGTON 

Huska, John, U of M, 2-54. 


GEORGIA 
ATLANTA 
Hall, Warren E., Jr., Atl. L. S., 6-38. 
Singer, Paris G. S., U of F, 1-54. 
Smith, Thomas M., Jr., U of Ga., 6-50. 
SAVANNAH 
Cramer, Joseph B., U of Cin., 8-50. 


ILLINOIS 
CHICAGO 
Glick, Lawrence E., U of M, 2-54. 
Solari, Joseph G., Northwes., 3-42. 
Spaulding, Kenneth G., U of Wis., 6-36. 
Wish, Henry F., U of M, 2-54. 
EVANSTON 
Long, Bertram M., U of Ill., 1941. 
FAIRFIELD 
Elliott, Arthur W., U of IIll., 6-31. 
MONMOUTH 
Martin, John F., Harvard, 6-47. 


INDIANA 
HAMMOND 
Sevald, Dominic P., U of Detroit, ’2. 
PERU 
Terry, Edward H., U of M, 2-54. 


MASSACHUSETTS 
NEWTON 
Albion, Sumner G., Harvard, 1947. 


MICHIGAN 
DUTTON 
Volkema, Russell H., U of M, 2-54. 


MINNESOTA 
ORR 


Lammi, Edwin W., U of Minn., 1948. 
sr. PAUL 
Toth, Andy J., U of Minn., 1933. 


MISSISSIPPI 
BILOXI 
Curtis, Wakeman B., U of M, 9-52. 


NEW JERSEY 
ASBURY PARK 

Edelstein, Elijah A., N. Y. U., 6-32. 
NEWARK 

Stern, Maurice M., U of M, 2-54. 
PATERSON 

Malspeis, Selvin P., Rutg., 2-52. 
ITMAN 


Adams, Robt. T., Jr., U of M, 2-54. 
WEST ORANGE 
Attalla, George A., U of M, 2-54. 


NEW YORK 
BRONX 


Greenman, Isaac B., N. Y. Law Sch., 6-30. 


BROOKLYN 


Shorenstein, Samuel M., N. Y. Law Sch., 6-27. 
Sterenfeld, Herbert W., Brooklyn L. S., 6-53. 


CHATHAM 

Mallon, James P., Boston U., 6-53. 
DOBBS FERRY 

Stuedler, Gordon F., U of M, 8-53. 
FAR ROCKAWAY 

Glaser, Leonard L., U of M, 2-54. 
JOHNSTOWN 

Costa, Mario H., U of M, 2-54. 
LONG ISLAND 

Georgeson, Gael R., U of M, 2-54. 
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Johnson, Robert R., U of M, 2-54. WESTCHESTER 
Nelson, Robert A., U of M, 2-54. Miller. Chas.. E., Dickinson Sch. of Law., 6-47. 
NEW YORK WILKINSBURG 
Cines, Elliot L., U of M, 2-54. Nageley, Jack R., U of M, 2-54. 
Cohen, Morris, U of M, 2-54. 
RHODE ISLAND 
NORTH CAROLINA PROVIDENCE 
GREENVILLE Ogassian, Martin, U of M, 2-54. 
Bowen, Joseph F., Jr., U of N. C., 6-49. 
TENNESSEE 
OHIO KNOXVILLE 
COLUMBUS 
Dunifon, Wm. D., U of Cin., 5-22. Branham, Chas. T., Jr., U of Tenn., 3-52. 
Adams, Louis Wm., Ohio State, 6-26. 
Tyler, Robert C., Ohio State, 6-32. WASHINGTON, D. C. 
COSHOCTON McLaughlin, U M, 6-53. 
Fowler, Francis L., Stetson, 2-54. Thomas, Ralph L., G. Ww. U., 9- 
PENNSYLVANIA WEST VIRGINIA 
BEAVER FALLS BLUEFIELD 
Ague, Robert Mc., Jr., U of M, 8-53. Maynard, John F., Jr., Georgetown U., 1932. 
CONEMAUGH 
Vudragovich, John D., U of M, 2-54. 
HOUTZDALE FOR SALE 
Arnold, Robert M., Stetson, 8-53. Law books and office equipment in good 
MEADVILLE condition. Complete library based on selected 
Eckels, John P., DePaul, 6-13. case system, includes Reports, Digests, In- 
PHILADELPHIA dexes to Notes, Encyclcepedias, Text Books, 
Altshuler, Richard, U of M, 2-54. Statutes, and many other useful books. 
PITTSBURGH Subject to inspection. Prices reasonably low. 
Chapas, John, U of M, 2-54. For — Bag 
Lewis, Wm., C., U of Pitts., 6-35. - BROWN, ATTORNEY 
Miller, Wm. Leo., U of M, 2-54. King Building Arcadia, Florida. 
Spisak, Harry W., U of M, 2-54. 


Build Your Law Library — 
Don’t Collect It! 


Our expert lawbook counselor is familiar with your local 
lawbook needs. Use his help to build an effective law library 
economically. Simply write to us to ask for his assistance or 
for information on any lawbook. Our major publications include: 


AMERICAN JURISPRUDENCE 

AMERICAN JURISPRUDENCE LEGAL FORMS, ANNOTATED 
AMERICAN LAW REPORTS 

AMERICAN LAW REPORTS, 2d 

PERMANENT A. L. R. DIGEST 

U.S. SUPREME COURT REPORTS, L. ED. 

U.S. SUPREME COURT DIGEST, ANNOTATED 


The Lawyers Co-operative Publishing Co. 
Rochester 14, New York 


% 
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THE NEW MORTGAGE FORECLOSURE 
PROCEDURE 


By JOHN M. McCormick of the Orlando Bar. 


A new system of handling mortgage 
foreclosures was set up by the 1953 
Florida Legislature. This was accom- 
plished by Chapter 280938, Laws of 
Florida, 1953, which amended Section 
702.02, Florida Statutes 1951. 

Under this act, sales by Special Mas- 
ters have been abolished. Section 1, 
paragraph (2) provides that the Court 
shall direct its clerk to sell the mort- 
gaged property at public sale on a 
day specified in the final decree, which 
day shall not be less than 10 nor more 
than 30 days after the date of the final 
decree. A fee of Five Dollars ($5.00) 
shall be paid to the Clerk for his ser- 
vices in making the sale. 

This act accelerates the publication of 
notice of sale in that it provides for 
one publication only to be made at 
least seven days prior to the sale. The 


notice shall contain (a) a description 
of the property to be sold; (b) the 
time and place of sale; (c) the docket 
number of the case and the court in 
which the cause is pending; and (d) 
the name of the Clerk making the sale. 
CERTIFICATE OF SALE 

Section 1. paragraph (3) provides 
that after the sale of the mortgaged 
property, the Clerk shall promptly com- 
plete and file in the proceeding a cer- 
tificate of sale. If no objections have 
been filed within ten days after filing 
the certificate of sale, the Clerk shall 
file a certificate of title, upon which 
the sale shall stand confirmed as certi- 
fied by the Clerk and title to the mort- 
gaged property shall pass to the pur- 
chaser named in the certificate, with- 
out the need of any further proceedings 
or instruments. The Certificates of 


EXHIBIT 


REDDY keeps a table lamp 
burning all evening in an aver- 
age Florida home for only about 
a penny! Exhibits “B” through 
"Z" (the dozens of other Sun- 
shine Services) average only 
pennies a day, too! 

HERE’S PROOF that electricity 
is still the biggest bargain in 
your budget! 


© 
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Title and Sale shall be recorded by the 
Clerk in the Chancery Order Book and 
indexed in the general index of the 
County under the name of the pur- 
chaser named in the certificate. 


Under ordinary circumstances the 
Certificate of Title will be filed ten 
days after the sale, however the attor- 
ney should make certain as to the 
date the Certificate of Sale was in fact 
filed in the proceedings. The first 
mortgage foreclosure case in Orange 
County under this amendment uncov- 
ered several problems. The Clerk 
through inadvertance waited three 
days after the sale before filing the 
Certificate of Sale. How long may a 
Clerk wait before promptly filing the 
Certificate of Sale? The form of Cer- 
tificate of Sale set out in this act 
states that the mortgaged property 
shall be offered for sale to the highest 
and best bidder for cash. Is the Clerk 
required to demand from a mortgagee, 
who wishes to use all or part of the 
mortgaged debt as the purchase price, 
the full amount to be paid in cash? The 
Florida Court has long recognized the 
principle that no useful purpose could 
be served in requiring a mortgagee to 
pay cash to a court officer conducting 
a judicial sale when he would be en- 
titled to immediately have it paid back 
under the decree authorizing the sale.1 
To the highest bidder for cash means 
for cash or its equivalent.? 


DISBURSEMENT OF PROCEEDS 
OF SALE 


Section 1, paragraph (4) provides for 
the disbursement of the proceeds of the 
sale in accordance with the provisions 
of the final decree. Upon doing so, the 
Clerk shall file in the proceeding a re- 
port of such disbursements. If no ob- 
jections have been filed within ten days 
after the filing of such report, the dis- 
bursements shall stand approved as 
reported. 


Appended is a suggested form of 
Final Decree of Foreclosure used by 
the Jacksonville Bar. 


1 Grable v. Nunez 66 So. 2d. 675 
214A C. J., 713 


IN THE CIRCUIT COURT, FOURTH JUDICIAL 
CIRCUIT, IN AND FOR DUVAL COUNTY, FLOR- 
IDA 


IN CHANCERY. DIVISION..... 

Plaintiff 
vs ) 
Defendant.......... 
) 


FINAL DECREE OF FORECLOSURE 

This cause coming on to be heard upon the 
special Master’s Report (or, upon the pleadings and 
proofs). and application of the plaintiff... 
for entry of final decree, upon consideration it is 
hereby 

ORDERED, ADJUDGED AND DECREED: 

1. This Court has jurisdiction of the subject 
matter hereof and the parties hereto. The equities 
of this cause are with the plaintiff and 
against the defendant (The report of 
the Special Master heretofore appointed herein, 

, Esq., is approved 
and ‘confirmed, and he is hereby allowed the sum 
err ere for his services herein.) 

2. There is due to the plaintiff ........ $...... 

..as unpaid principal of the indebtedness 
agreed to be paid in the mortgage herein fore- 
closed and the note secured thereby, $... 
as interest on that deomian to the date of this 


decree, $......5%- for attorney’s 
as cost of an abstract, 
Sheriff's cost, and $............- 
due to the 
plaintiff. 

3. A lien is held by the plaintiff....... for the 


total sum specified in the preceding paragraph, 
(and the Special Master named in paragraph 1 has 
a lien for the fees therein allowed to him) super- 
ior in dignity to any right, title, interest or claim 
of the defendant aoe » upon the mortgaged 
property herein foreclosed, situate in Duval County, 
Florida, described as: 

(Copy legal description from bill of complaint) 

4. If the aforesaid total sum due to the plain- 
.., plus interest on the aforesaid un- 
paid principal at the rate prescribed in that note 
and mortgage from and after the date of this 
decree and all costs of this proceeding incurred 
subsequent to the date of this decree, (and the fee 
hereinabove allowed to the Special Master) are not 
forthwith paid, the Clerk of this Court shall sell 
that property at public sale, within the legal hours 
of sale, on 
(a day not less than ten nor more than thirty days 
after the date of this decree), to the highest and 
best bidder or bidders, for cash, at the Eastern 
Front Door of the Duval County Courthouse in 
the City of Jacksonville, Florida, after having first 
given notice as required by section 702.02, Florida 
Statutes. 

5. The plaintiff...... shall advance the cost of 
publishing the Notice of Sale and the Clerk’s fee 
($5.00) for making the sale, and shall be reimbursed 
therefor by the Clerk out of the proceeds of the 
sale if the plaintiff... shall not become the 
purchaser of the property at the sale. 

6. The plaintiff........ may be bidder ........ 
for and purchaser of the property at the 
sale. If the plaintiff........ shall be the pur- 
chaser........ at the sale, the Clerk shall credit 
on the bid of the plaintiff the total sum 
herein found to be due to the plaintiff........, or 
such portion thereof as may be necessary to pay 
fully the bid of the plaintiff........ ; except that 
the sums mentioned in paragraph 7 (a) of this 
decree must be paid in cash. 

7. After confirmation of that sale, whether con- 
firmation be by the Clerk filing the Certificate of 
Title, or by Order of this Court ruling upon objec- 
tions to that sale, the Clerk shall make distribu- 
tion of the proceeds of that sale by paying: 

(a) All costs and expenses of these proceed- 
ings subsequent to the entry of this final decree, 
including the cost of publishing the notice of sale 


(Continued on Page 429) 
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FINAL DECREE IN ST. PETERSBURG CASES 


Because of the widespread interest of lawyers in the St. Petersburg un- 
authorized practice cases against West Coast Title Company and Guarantee 
Abstract Company, copy of the final decree entered by Honorable Victor O. 
Wehle, Circuit Judge, is here published. 


IN THE CIRCUIT COURT, IN AND 


FOR PINELLAS COUNTY, FLORIDA 
IN CHANCERY 


NO. 37,760 
LEONARD W. COOPERMAN, et al., ) 
Plaintiffs, ») 
vs. ) 
WEST COAST TITLE COMPANY, a ) FINAL DECREE 
corporation, ) 
Defendant. 


This cause coming on to be heard this day for the entry of a final decree herein 
in accordance with the opinion of this Court rendered on May 14, 1953, and it 
appearing to the Court that the plaintiffs’ motion for a summary decree against 
the defendant, West Coast Title Company, a corporation, should be granted in part 
and denied in part, and the court being advised in the premises, it is upon con- 
sideration, 

ORDERED, ADJUDGED, AND DECREED as follows: 

1. The defendant, West Coast Title Company, and its officers, agents and 
employees, be, and each of them are hereby perpetually enjoined and restrained 
from preparing legal instruments and from filling in the blank spaces in printed 
forms of legal instruments, including specifically deeds of all types, mortgages, 
liens, leases, assignments, promissory notes, releases, satisfactions, affidavits, 
and all other types and kinds of legal instruments whatsoever, for any person 
or corporation other than itself; provided, however, that the defendant, West 
Coast Title Company, may, by and through its officers, agents, and employees, 
and in connection with any transaction in which it, as agent for an insuror, 
is issuing a policy of insurance on any stated interest in real property, fill in 
the blank spaces in printed forms of deeds, promissory notes, mortgages, and 
assignments and satisfactions of mortgages, by inserting in such blank spaces 
the following information:—(a) dates, (b) amounts, (c) names of parties and, 
in a deed to two or more grantees, whether they take title as joint tenants or 
as tenants in common, (d) description of real (e) in mortgages, a clause 
reciting that a mortgage is subject to a specified prior mortgage, (f) in deeds, 
clauses reciting that the conveyance is subject to easements and restrictions 
of record, with reference to the place of record of the instrument creating the 
easement or restriction, and clauses reciting that the conveyance is subject to 
specified tax and mortgage liens, with a clause by which the grantee assumes 
payment of a specified mortgage; provided further however, that the printed 
forms of legal instruments which the West Coast Title Company is hereby 
authorized to use shall include only those forms now or hereafter prescribed 
by statute, or commonly used by the legal profession, or prepared or approved 
by counsel for one or more of the parties to the instrument. 

2. The defendant, West Coast Title Company, and its officers, agents and 
employees, be, and each of them are hereby perpetually enjoined and restrained 
from acting as escrow agent in transactions involving the sale of real property 
or the placing of a mortgage loan thereon; provided, however, that the defendant, 
West Coast Title Company, by and through its officers, agents, and employees, 
may act as escrow agent and may close transactions involving the sale or other 


re 
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disposition of real property, or the placing of a mortgage loan on real property, 
in any case in which, as part of the transaction, and as agent for an insurer, said 
defendant is issuing a policy of insurance on any stated interest in real property, 
and the defendant, West Coast Title Company, by and through its officers, agents 
and employees, may act as agent in simple escrows when completely executed 
instruments are deposited with it as escrow agent to be delivered upon the pay- 
ment of specified sums of money or upon the written instructions of the parties 
or their attorneys but, in cases involving simple escrows where said defendant, 
as agent for an insurer, is not issuing a title insurance policy upon the real 
property or an insurance policy insuring a mortgage, said defendant may not 
prepare any of the instruments involved or pass upon their legal sufficiency or 
render any opinion as to the rights of the parties involved in or arising from 
the transaction. 

3. The defendant, West Coast Title Company, and its officers, agents and 
employees be, and each of them hereby are perpetually enjoined and restrained 
from giving any legal advice or rendering any opinion as to the legal rights of 
the parties to any transaction involving real property; provided, however, that 
the defendant, West Coast Title Company, be and through its officers, agents 
and employees, may determine by the examinations of abstracts of title to real 
estate, the public records, or any other records, or from any other source, whether, 
as agent for an insurer, it will issue a policy of insurance on any stated interest 
in the real property which is the subject of the transaction. 

4. The defendant, West Coast Title Company, by and through its officers, 
agents and employees, pay, in closing mortgage loans which are insured by the 
Federal Housing Administration or guaranteed by the United States Veteran 
Administration, fill in the blanks in simple forms, such as those filed in evidence 
in this case, printed and required by the Federal Housing Administration or 
by the Veterans Administration as a condition precedent to the insurance or 
guaranty of such loans. 

5. The defendant, West Coast Title Company, by and through its officers, 
agents and employees, may in any case in which it is permitted by this decree 
to close a real estate transaction, whether sale, mortgage loan or other wise, 
prepare and furnish to the interested parties a statement of its receipts and 
disbursements in connection with the transaction, including the prorating of 
such items as current taxes, hazard insurance premiums, mortgage interest 
and rents. 

6. Except as herein above set forth, the relief sought by the plaintiffs’ com- 
plaint against the defendant, West Coast Title Company, and the motion for 
summary decree against the defendant, West Coast Title Company, be, and 
the same hereby are denied. 

7. The motion of the defendant, West Coast Title Company, to dismiss the 
complaint of the intervening plaintiff, The Florida Bar, be and the same hereby 
is denied. 

8. The motion of the plaintiffs, Leonard W. Cooperman, et al., to dismiss the 
counter-claim of defendant, West Coast Title Company having been submitted for 
determination to this Court without argument by either party, be and the same 
hereby is granted. 

9. In view of the decision of this Court on the plaintiffs’ motion for a 
summary decree against the defendant, West Coast Title Company, it is un- 
necessary for this Court to rule upon the various other motions filed by the 
plaintiffs and the defendant, West Coast Title Company. 

This cause came on further to be heard on the motion for summary decree 
filed by the plaintiffs and the motion for summary decree filed by the inter- 
venors, Florida Association of Realtors, St. Petersburg Board of Realtors, and 
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by a group of individual real estate brokers, and upon the pleadings and affi- 
davits filed herein, and the Court being sufficiently advised in the premises, it 
is further 

ORDERED, ADJUDGED AND DECREED that said motions be, and the 
same are hereby granted,; and the law, rights and liabilities of the parties in 


respect to the issues raised in the complaint and answers be, and they are hereby 
declared to be as follows: 


Excluding transactions in which real estate brokers are interested parties, 
and those in which they are members of the Florida Bar, a real estate broker, 
if acting as a real estate broker in a transaction, is declared to be governed 
therein by the following rules, with the additional proviso that he shall not 
charge or collect any fee, compensation, or consideration from any party to the 
transaction, except the commission as a real estate broker contemplated by the 
parties, that is to say; 


1. A real estate broker may draw the original sales memorandum or con- 
tract of sale. 

2. A real estate broker may prepare deeds, purchase money mortgages, 
mortgage notes, loan mortgages, and leases, provided, however, that standard 
recognized blank forms for such instruments are used and that the broker in 
completing such forms inserts in them only such clerical details as the dates, 
amounts, names of parties, latest tax year liability, and description of the property 
involved. 

3. Where the circumstances require the stating of further or more complicated 
details, conditions or terms, an attorney should prepare or supervise the prepara- 
tion of such instruments, and in such cases a broker must not prepare such in- 
struments except in deals where he is a party in interest. 

4. It is the duty of a real estate broker to advise a prospective purchaser 
to consult an attorney as to the merchantability of the title or to obtain title 
insurance, and is prohibited from expressing opinions upon the title to real 
estate. 

It is further ORDERED, ADJUDGED, And DECREED that it is declared 
that real estate brokers who are not parties in interest or members of the 
Florida Bar, are prohibited by law from including in the instruments they 
are authorized to prepare the following matters or provisions; 

1. Mortgage assumption clauses; 

Provision for taking subject to mortgage clauses or assuming mortgages; 
Subject to restrictions; 

Subject to easements and rights of way; 

Terms creating easements; 

Terms creating restrictions; 

Reservations of riparian rights or rights of reliction or accretion. 

Terms creating estates in real property in two or more persons who are 
not husbands and wives and providing for right of survivorship. 

9. Terms creating or reserving life estates, present or future, in real property. 

10. Terms creating a remainder or any future interest or estate in real 
property. 

11. Terms assuming a lien other than a mortgage. 

12. Provisions for limiting the operation of claims of general warranty be- 
yond those set forth above. 

13. Acceleration clauses in a mortgage, unless contained in a form. 

14. Provisions for the payment of attorney’s fees and other costs of collection, 
unless contained in a form. 


15. Provisions in notes to be payable out of a special fund. 


| 
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16. Provisions in a mortgage subordinating it to a prior mortgage, lien or 
claim. 

17. Provisions in long form mortgages for the appointment of a receiver, 
or relating to the effect of inadequacy of the receiver, insolvency of the debtor 
and the like, unless contained in a form. 

18. Provisions for the extension or removal of leases, unless contained in a 
form. 

19. Provisions relating to fires and other extraordinary clauses in leases, 
including agreements not to assign or sublet, unless contained in leases, includ- 
ing agreements not to assign or sublet, unless contained in a form. 

It is further ORDERED, ADJUDGED and DECREED that, it is declared 
that real estate brokers who are not parties in interest or members of the Flor- 
ida Bar are prohibited by law from drawing the following instruments :— 

1. Conveyances by executors, administrators, trustees and receivers. 

2. Conveyances in execution of powers of appointment or powers of sale 
however given. 

3. Installment notes, where security is other than a mortgage. 

4. Affidavits to comply with the bulk sales law. 

It is further ORDERED, ADJUDGED, and DECREED that a real estate 
broker may draft the following instruments or provisions in cases where he is 
acting as a broker, or is a member of the Florida Bar: 

1. Descriptions of submerged lands. 

2. Descriptions of parts of lots or acreage. 

3. Assumption of the liens back of latest tax year liability. 

4. Conveyances by corporations. 

5. Conveyances of title acquired by tax deeds or through other tax proceed- 
ings, and the choice of whether to use warranty deeds, quit claim deeds, or fee 
simple deeds. 

6. Mortgage or note containing an acceleration clause, in forms. 

7. Provisions in note for payment of attorney’s fees and other costs of collec- 
tion, if contained in a form. 

8. Notes payable in installments not secured by collateral other than a 
mortgage. 

9. Mortgage containing special provisions for receivers, or providing for the 
effect of inadequacy of security, or insolvency of the debtor, or the like, where 
such special provisions are contained in a form. 

10. Leases containing special provisions relating to fire or other extra- 
ordinary clauses, including agreements not to assign or sublet, where such special 
provisions are contained in? 

11. Preliminary agreements to lend money and receive as security a mortgage 
on real or personal property. 

12. Mortgages and notes to consummate a transaction involving an agreement 
to make a mortgage without a sale of the property involved. 

14. Purchase money chattel mortgages and notes involved in the sale of 
personal property or businesses. 

15. Filling in blanks in forms, as follows: 

(a) Satisfaction of mortgages. 

(b) Partial releases of mortgages or other liens. 

(c) Satisfactions of mechanic’s or materialman’s liens. 

(d) Affidavits of contractors in new construction required before final pay- 

ment to the contractor is made. 

(e) Assignments of leases. 

(f) Subletting agreements. 
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(g) Affidavits of an owner that all work done or materials furnished have 
been paid for. 


(i) Assignments of notes or any kind of special endorsements thereon. 


PROVIDED, HOWEVER, that the mention of any instrument or trans- 
actions in the foregoing numbered specific items is not exclusive either as per- 
missive or prohibitory acts or feal estate brokers, but in all other cases the first 
four numbered paragraphs relating to the intervenors shall govern the rights 
and liabilities of real estate brokers. 


PROVIDED, FURTHER, that none of the foregoing instruments, whether 
classed as permissive or prohibitory, may lawfully be drawn, or blanks filled 
in on forms, by any real estate broker who is not an actual party in interest or 
engaged in the performance of services as a real estate broker, unless he is a 
member of the Florida Bar. 


PROVIDED, FURTHER, that a real estate broker who is not a member of 
the bar is prohibited by law from giving legal advice, including but not limited to 
the legal meaning and effect of homesteads, restrictions, easements, riparian 
rights, or concerning the quality or quantity of legal or equitable estates in 
real property, or the interpretation, meaning, scope, or effect of commitments for 
title insurance. 


It is further ORDERED, ADJUDGED, AND DECREED that whenever the 
word “form” appears herein in respect to the rights of real estate brokers, it 
refers to printed forms that were in general use when this suit was commenced, 
and such other forms as may be prepared for general use by members of the 
Florida Bar, which later forms shall be subject to review by the courts as to 
their adequacy and compliance with this decree; and it is further determined 
that a real estate broker may draw of the instruments, terms or provisions 
herein mentioned, if the same are submitted to, and approved by, a member 
of the Florida Bar, upon a full disclosure of the transaction, before the same 
is presented to the parties for execution, and brokers are prohibited from alter- 
ing said instruments, terms or provisions without the approval of said attorneys 
and the parties thereto, or again using such a special form in another transaction 
without again obtaining the approval of a member of the Florida Bar, with a full 
disclosure of the new transaction. 


DONE AND ORDERED in chambers at St. Petersburg, Florida, this 4th 
day of December, 1953. 


VICTOR O. WEHLE 


CIRCUIT JUDGE 


We do certify that a copy of this decree has been furnished to Leonard 
W. Cooperman by mail this 8th day of December, 1953. 


Harold A. Kooman 


W.S. Fielding 


. Attorneys for Defendant, West 
Coast Title Company. 
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WILLIAM H. ROGERS of Jackson- 
ville has been appointed general coun- 
sel of Gulf Life Insurance Company, 
succeeding the late SCOTT M. LOF- 
TIN. He has been a member of the 
board of directors for several years. 
He is a past president of the Florida 
Bar Association (1935). 

The Martin County court house at 
Stuart is being expanded and modern- 
ized at a cost of approximately $70,000. 
The project was sponsored by the 
Stuart Bar association. 

JAMES A. HENDERSON has been 
elected president of the Coral Gables 
Country club, which has 1,600 members. 

PAUL R. PORTER and Pat Kelly 
have formed the partnership of Porter 
and Kelly with offices in Winter Ha- 
ven and Auburndale. 

RAYMOND E. FORD of Fort Pierce 
attended a meeting in Washington of 


(Continued from Page 423) 
and the Clerk’s fee ($5.00) for making the sale 


(unless the plaintiff... , having already paid 
for those two items of costs, shall be the pur- 
chaser .... at the sale), the cost of the federal 


and state documentary tax stamps affixed to the 
Certificate of Title (based upon the amount bid 
for the property, plus the costs if paid by the pur- 
chaser), and the fee . hereinabove allowed to 
(the Special Master, and) the attorney for the 
Plaintif®. 

(b) The total sum herein found to be due to 
the plaintiff....... , less the attorney’s fee men- 
tioned in paragraph 7(a) hereof, plus interest on 
the unpaid principal specified in paragraph 2 here- 
of at the rate prescribed in the note and mortgage 
from the date of this decree to the date of the 
sale. 

8. If the total amount realized on the sale ex- 
ceeds the total of the sums ordered to be paid by 
paragraph 7 of this decree, the Clerk shall dis- 
burse the surplus as this Court shall hereafter 
direct; and if the total amount realized shall not 
be sufficient to pay all of those sums, the Clerk 
shall pay first those specified in paragraph 7(a), 
and shall pay the balance to the plaintiff......... 

9. Upon the confirmation of the sale, whether 
by the Clerk filing the Certificate of Title herein 
or by Order of the Court ruling upon objections to 
the sale, the defendant , and any and all 
persons claiming by, through or under the defen- 
dant ......., (or either of them) since ............ 
, 19....., the date of the filing of 
Lis Pendens herein, are forever barred and fore- 
closed of and from all right, title, interest, claim, 
or demand of any kind or nature whatsoever in 
and to the property herein described, and the pur- 
chaser at the sale, his representative or assigns, 
shall be let into possession of that property. 

DONE AND ORDERED in Chambers in the Duval 
County Courthouse at Jacksonville, Florida, this 


the Veterans of Foreign Wars national 
security committee, of which he is a 
member. 

FRANK J. MUSCARELLA of Clear- 
water has been appointed assistant 
U. S. District attorney for the Tampa 
division. 

CHESTERFIELD H. SMITH has 
become a partner and the firm name 
has been changed to Holland, Bevis, 
McRae and Smith at Bartow. Other 
firm members are Senator SPESSARD 
L. HOLLAND, W. F. BEVIS and WIL- 
LIAM A. McRAE, Jr. HENRY M. 
KITTLESON and WILLIAM O. E. 
HENRY are associates. 

RAY BENSON of Princeton, recent 
graduate of the University of Miami, 
is associated with CARL WEBER in 
practice at Coral Gables. 

WOODIE LILES, who formerly 
practiced in Orlando, has opened law 
offices at Plant City. 

MELVYN B. FRUMKES, former as- 
sistant attorney general, has opened 
law offices at One Lincoln Road Build- 
ing in Miami Beach. He formerly was 
associated with Broad and Cassel. 

Major HAROLD S. SMITH, recently 
released from the Army after seven 
months of service in Korea, has re- 
sumed his law practice at Naples. While 
overseas, he was admitted to the Re- 
public of Korea Bar, and he will dis- 
play the certificate of admittance in 
his Naples offices. 

WILLIAM REECE SMITH, Jr., who 
recently completed three years of study 
at Oxford as a Rhodes scholar, is now 
associated with Mabry, Reaves, Carl- 
ton, Anderson, Fields and Ward at 
Tampa. 

LAWRENCE L. KING and 
CHARLES R. CARMAN, recent grad- 
uates of the University of Miami, have 
opened law offices at Fort Pierce with 
the firm name of King and Carman. 

JAMES A. MCCLURE, Jr., has been 
elected president of the St. Petersburg 
Bar Association for 1954. 
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THE Clearwater Bar Association 
presented a desk set to Circuit Judge 
ORVIL L. DAYTON, VICTOR O. 
WEHLE, JOHN DICKINSON and 
JOHN U. BIRD in recognition of “out- 
standing service.” The presentation 
was made by GEORGE L. BROWN, Jr., 
president of the Clearwater Bar. 

After 26 years in the Sweet Build- 
ing, the Fort Lauderdale law firm of 
Rogers, Morris and Griffis has moved 
to new quarters in the First Federal 
Savings and Loan Association build- 
ing. Congressman DWIGHT L. 
ROGERS is senior member of the firm. 

T. FRANK WEST, Milton attorney, 
has been elected chairman of the 1954 
March of Dimes campaign in Santa 
Rosa county. 

GROVER C. ROBINSON, ZJr., 
GEORGE J. ROARK, Jr., and J. B. 
HOPKINS have formed the partner- 
ship of Robinson, Roark and Hopkins 
with offices at 203-08 Kennedy Build- 
ing in Pensacola. 

ROBERT KING HIGH has been ap- 
pointed city judge of the town of 
Sweetwater, near Miami. He is a 
graduate of Stetson University. 

G. G. OLDHAM, Jr., of Eustis, 
President of the Lake-Sumter Bar as- 
sociation, has been called to active duty 
with the U. S. AIR FORCE. President- 
elect JOHN P. WILKERSON of Eustis 
has assumed the duties of President 
of the Lake-Sumter Bar Association. 

JOHN W. BOOTH, Jr., now is as- 
sociated with the firm of Greene, Ayres 
and Greene at Ocala. 

PRESIDENT HORNER C. FISH- 
ER was the speaker at the November 
meeting of the Volusia County Bar As- 
sociation. 

MRS. ANNA BRENNER MEYERS 
has been appointed a district represen- 
tative on the Dade County school board. 

VERNON W. EVANS, Jr., has been 
appointed assistant U. S. District At- 
torney for the Tampa division. He is 
a graduate of Stetson University. 

Judge RAYMOND G. NATHAN re- 
ported the Dade County Small Claims 
court has had 4,700 cases since its 
opening last March. 

S. S. WEISS of Miami and Miss Le- 


nore Beverly Coplan were married Nov. 
14 at Miami Beach. 

LEON H. HANDLEY of Orlando, 
formerly with Grason, Blankner and 
Handley, now is associated with the 
law firm of J. Thomas Gurney at Or- 
lando. 

GEORGE A. DIETZ, recently re- 
leased from military service in Korea, 
now is associated with FORREST 
HOFFMAN in practice at St. Peters- 
burg. In 1953, he was defense coun- 
sel for general courts martial with the 
First Marine Division in Korea. He is 
a graduate of the University of Florida. 

LEONARD SILVER, who has com- 
pleted three years of active duty with 
the U. S. ARMY in Alaska, has re- 
sumed law practice at Jacksonville. 

R. J. MCDERMOTT who has been 
associated with Wolfe, Wightman and 
Rowe at Clearwater, has opened his 
own offices in the Manson Arcade. 

G. WARREN SANCHEZ of Talla- 
hassee has been appointed district 
chairman for the March of Dimes 
campaign in six counties around Tal- 
lahassee. 

Former Governor DOYLE E. CARL- 
TON of Tampa delivered the principal 
address at the annual meeting of the 
Florida State Chamber of Commerce. 

HOWARD S. WARNER of Orange 
City and Mrs. Mansel A. Orchard of 
Auburndale were married November 
1. In addition to his practice of law, 
Mr. Warner is postmaster at Orange 
City and Mrs. Warner has been post- 
master at Auburndale for 18 years. 

LARRY G. SMITH was elected pres- 
ident of the newly-organized Exchange 
club of Panama City. 

Thirty-five attorneys in Hollywood 
signed a statement endorsing a pro- 
posed city bond issue. 

KENNETH E. COOKSEY of Monti- 
cello has been appointed Jefferson 
county judge, succeeding the late 
Judge THOMAS B. BIRD. 

VIRGIL CONKLING has been elect- 
ed mayor of Titusville. He is former 
judge of the Brevard County Small 
Claims court. 

RICHARD M. SAULS, Hollywood 
attorney, has been appointed chairman 
of the city’s planning board. 
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Life's Record 


CHESTER B. MCMULLEN, former 
U. S. congressman and former state at- 
torney in the Pasco-Pinellas circuit, 
died at Clearwater Nov 3. He was 50 
years old. 

Mr. McMullen served in Congress 
from Florida for two years, and did 
not stand for re-election. He was state 
attorney for 18 years until his elec- 
tion to Congress. He was a member of 
a pioneer family in Pinellas county. 
He is survived by his widow and two 
children, Chester B. McMullen, Jr., and 
Mrs. Guy R. Massey. 

— 

Circuit Judge WAYNE ALLEN of 
Miami died October 29 after a sudden 
heart attack. He was 63. 

He was judge of the Dade county 
Court of Crimes for 16 years before 
his election to the circuit bench in 1952. 

Judge Allen is survived by his widow 
and other relatives. He was a native of 
Mississippi, but had lived in Miami 
since 1925. 

FRANCIS BEE COOGLER, who 
lived all his life in Brooksville, died 
Nov. 23 at his home. He had practiced 
at Brooksville since he was admitted to 
the Bar. 

Survivors include his widow, two 
sons, M. Alvin Coogler of Brooksville 
and Frank Coogler of Miami, and two 
daughters Miss Marie Coogler of 
Brooksville and Mrs. John Henry 
Logan of Clearwater. 

STRAUSS L. LLOYD, former Citrus 
county judge who also was a civil en- 
gineer, died Nov. 23 after a long illness. 
He was a graduate of Mercer Univer- 
sity. He was the author of several 
books on mineralogy and simplification 
of higher mathematics. 


Survivors include his widow, two 
daughters, Mrs. John David Weekley of 
Tampa and Mrs. Virginia Nichols of 
Jacksonville, and a son Leon Lloyd of 
Washington Courthouse, Ohio. 


JOSEPH PALMER LAMB, attorney 
and cattleman, died Nov 13 at Palatka 
where he had served as city attorney 
and municipal judge. He was 73. He 
was a native of Madison. He practiced 
law at Live Oak and represented Su- 
wannee county in the state legislature 
before moving to Palatka. 

Survivors include his widow, two 
sons, Joseph Palmer Lamb, Jr., of Pa- 
latka and Lawrence S. Lamb of Augus- 
ta, Ga., and two daughters, Mrs. Mar- 
ion Underhill of Barberville and Mrs. 
John W. Hancock, Jr., of Palatka. 

WILLIAM E. HAGEARTY, former 
state senator in Connecticut, died Nov. 
13 at Miami Shores. He had practiced 
in Florida since 1948. Survivors include 
his widow and other relatives. He was 
50 years old. 

DANIEL ERNEST KNIGHT, who 
practiced law at Starke for many years, 
died Nov. 18 after a long illness. He 
served two terms in the state senate 
from the Bradford-Union county dis- 
trict. 

Survivors include his widow and two 
sons, Hollis V. Knight of Starke and 
Paul E. Knight of New York City. 

ALBION WILLIAMSON KNIGHT, 
senior member of the firm of Knight, 
Walrath, Kincaid and Young, died at 
Jacksonville October 31 after a heart 
attack. He was 62. 


He was a past president of the Jack- 
sonville Bar association and had been 
active in legal, fraternal and civic af- 
fairs in Jacksonville for many years. 
He was a graduate of the University 
of the South and the University of 
Florida. 


Survivors include his widow, one 
son, Major Albion W. Knight, Jr., and 
five daughters, Mrs. Edwin M. Clarke, 
Mrs. J. P. Walker, Jr., Mrs. Giles J. 
Patterson, Jr., Mrs. Mathews Weller, 
and Miss Carol Knight. 
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ROBERT A. BAIRD, retired attor- 
ney, died at Miami Nov. 5. He was a 
native of Castleberry, Alabama, but 
had lived in Miami for 28 years. He 
was a veteran of World War I. He was 
79. 

He is survived by his widow. 


MRS. JEANNETTE MIXON FEE, 
wife of FRANK H. FEE, St. Lucie 
county representative in the Legisla- 
ture, accidentally drowned in the bath- 
tub at her home on Nov. 5. 


Survivors include her husband and 
a 10-year old son. 
PAUL C. JOHNSON died at his 
home in St. Petersburg on November 
9. He suffered a heart attack. He was 


46. A daughter, Miss Merilyn John- 
son, survives. 

He was in military service from 1942 
te 1946, being discharged with the rank 
of major. He had practiced law in St. 
Petersburg since 1946. 

THOMAS B. BIRD, who had served 
as Jefferson county judge since 1920, 
died November 6 in Monticello. 

Survivors include his widow, two 
daughters and a son. He was 62. 

Judge Bird was a native of Monti- 
cello, and began the practice of law 
there after his graduation from the 
University of Florida. He was a mem- 
ber of the first officer training class 
during World War I, and served with 
the Army in France and Italy with 
the rank of captain. 


HANDWRITING EXPERT AND DOCUMENT EXAMINER 


HERMAN V. BENNETT Former Federal Agent 


EXAMINER AND PHOTOGRAPHER OF QUESTIONED DOCUMENTS 

Consultant on questioned Handwriting and Typewriting, Pens, 
Inks, Paper, Erasures, additions, falsifications, seals, stamps and 
questions of similar character Scientifically investigated. 

Special Document Photographs prepared to accompany Reports, 
and for Court Demonstrations. Your inquiry solicited on all mat- 
ters pertaining to Handwriting in wills, contracts, anonymous 
writings, notes, deeds, books of account, election ballots, etc. 
Completely equipped modern laboratory, including ultra-violet and 


infra-red ray apparatus. 
P n Americ n Secr t S rvice inc Ethical Detectives Since 1894 

a a 1) , NC. LICENSED AND BONDED 

Invites inquiries from Florida’s leading attorneys, law firms, banks, industrialists and business 
executives on all matters requiring competent investigators. We do not solicit domestie relations 
cases. References of integrity and ability furnishd upon request. 

Legitimate detective work in all its branches transacted in all parts of the world. 

Special facilities for investigations in Havana, Cuba, Nassau, N. P. Bahamas and the Latin- 
American Republics. 

We solicit inquiries to act as confidential emissaries for a select clientele in financial and 
commercial matters throughout the Latin-American republics. 

Through our years of activities as detectives for the Pan-American Airways we have developed 
reliable sources of information, important contacts with secret police organizations and special 
facilities for rendering an invaluable service to our clientele. Our operatives are Spanish- 
speaking investigators and we enjoy the confidence of the Cuban Secret Police and sim.iar 
Latin-American organizations. 

Mr. Bennett is a former Federal Agent, is Member of the WORLD 
SECRET SERVICE ASSOCIATION, also THE ASSOCIATION OF BRITISH 
DETECTIVES—President of the FLORIDA ASSOCIATION OF DETEC- 
TIVE AGENCIES, INC.—President of the GREATER MIAMI ASSOCIATION 
OF DETECTIVE AGENCIES, and a Member of THE PUBLIC AFFAIRS 
COMMITTEE of THE MIAMI CHAMBER OF COMMERCE. 

Our organization marks the peak of progress in secret service oper- 
ations. It is the product of long and varied practical experience. A high 
degree of efficiency is maintained by the careful selection, discipline and 


vigilant supervision of our Personnel. 
908-9 Olympia Building 
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Executive Office: 
MIAMI 32, FLORIDA 
Telephones: Day—3-2050: Nite—2-2919 


; 
1 


FLORIDA BAR JOURNAL 433 


SS 
I WSN 


GUARANTY 
FUND 


LAWYERS’ TITLE GUARANTY FUND 
Phone 3-6444  P. O. Box 2671 


Orlando, Florida 
(Copy prepared by Elmer O. Friday, Jr., Executive Secretary) 


During October members issued guarantees to 251 Owners and 214 Mortgagees 
totaling $4,520,902.57. Aggregate contributions for the month were $11,510.56, 
$9,367.54 Additional and $2,143.02 Initial. Expenses for the month were $3,174.09. 
Net additions to Fund assets were $8,336.47. 


MEMBERS ISSUING THEIR FIRST GUARANTEES 
Cain, Henry, Miami 

Giles, Hedrick & Robinson, Orlando 

Hewett, Ernest J., Daytona Beach 

Olsen & Byrd, Orlando 


FIRMS ISSUING 6 OR MORE GUARANTEES 

Raymond & Wilson, Daytona Beach 
Dayton & Dayton, Dade City 
Sheppard & Woolsiair, Ft. Myers 
Wolfe, Wightman & Rowe, Clearwater 


INDIVIDUALS ISSUING 4 OR MORE GUARANTEES 
Edward H. Levin, Miami 
Herman I. Bretan, Miami 
Harry T. Newett, Delray Beach .. = 11 
Jerrold F. Jacob, Lake Worth 


8 

Robert F. Cromwell, Riviera Beach 7 
Maynard Abrams, Hollywood 6 
Robt. F. Griffith, Jr., Boynton Beach ....... 5 
Irving E. Kalback, Miami 
4 

a 
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John Cherry, Leesburg 
William Chester, West Palm Beach ....... 
Charles Crim, Ft. Lauderdale 
James E. Edwards, Ft. Lauderdale 
Paul E. Gringle, Delray Beach 
Charles M. Phillips, Jr., Clearwater 
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LARGEST GUARANTEES ISSUED 


Malvin Englander, Miami Beach .....................-.-------- .. $200,000.00 
George B. Carter, Orland 167,876.71 
Oughterson & Donley, Stuart -.................-:ccceeceeeescceeeeeseeeeatesseeeeceseceseessseneesssseeseens 160,000.00 
Byrd & Whitley, Delray Beach ..................--...cesccceeeeceeeceeeeeeeeenneeeceeceeecesesesseaenanenees 65,000.00 
Herbert J. Burke, Hollywood. 65,000.00 
Berick, Shapiro & Fried, Miami Beach) .........................:.c-sessecs-ccsceeeeoeeoneeteeneeeees 63,500.00 
Dexter S. French, Miami ..................... : .. 52,500.00 
Leo Greenfield, Miami Beach ......... 50,000.00 
Walton, Hubbard, Schroeder, Lantaff & Atkins, Miami .....................2....-..----..- 50,000.00 


NEW MEMBERS 
Walter D. Bell, Miami 
Eli Berger, Miami Beach 
Ernest J. Hewett, Daytona Beach 
Seymour Liebman, Miami Beach 
J.C. Sapp, Green Cove Springs 
Howard E. Warns, St. Petersburg 
Joseph Zemel, Miami Beach 
EXECUTION OF POLICIES: 
With reference to Schedule A, subsection 2 (page 2), entitled “Record Evidence 
of Client’s Title’, the information required therein is: 
the grantor(s) 
type of deed and date 
date of recording 
deed book and page (or clerk’s No.). 


Proper completion of the form will save considerable time and correspondence 
so it pays to check each one carefully. 
RIPARIAN RIGHTS: 


We should like to again remind you that riparian and/or littoral rights are not to 
be insured through the Fund. If there is any possibility that confusion as to these 
matters could arise you should specifically except them under Schedule B, page 2. 
QUESTION FOR TODAY: 

Mary Doe (adjudged incompetent), through her guardian, conveys title to realty. 
Query: Is the deed effective if not joined in by her husband? 


LAW BOOKS — THOMAS LAW BOOK COMPANY 
PUBLISHERS — DEALERS {- IMPORTERS IN BUSINESS SIXTY-FIVE YEARS 
WE BUY .. . WE SELL .. . WE EXCHANGE 
209 North Third Telephone Main 2236 St. Louis 2, Missouri 
H. D. BENEDICT, President H. H. BOLLENBACH, Vice-President 
W. W. MATTHEWS, Secretary 
LET US KNOW YOUR WANTS 


When we can furnish information 
or be of service in any way, we cor- 
dially invite the Florida Bar to call 
on us. 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 
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COMMITTEE CHAIRMAN 
1953-1954 


Administrative Law: S. Sherman Weiss, 310 City 
Administration Building, Tallahassee. 


Admiralty Rules: Harold B. Wahl, Box 1259, 414 
Graham Building, Jacksonville. 


American Citizenship: Baya M. Harrison, Jr., 
First National Bank Building, St. Petersburg. 


American Law Institute: H. P. Osborne, 1625 
Barnett Nat’l. Bank Bldg., Box 537, Jacksonville. 


Bankruptcy: Herbert U. Feibelman, P. O. Drawer 
7150, Suite 448 Seybold Bldg., Miami. 


Civil Procedure: Clarence E. Brown, State Ex- 
change Building, Lake City. 


Constitution: 


Dan. H. Redfearn, 
Avenue, Miami. 


550 Brickell 


Continuing Law Reform: Arthur S. Gibbons, 
First National Bank Building, Tampa. 


Cooperation with Lawyers Title Guaranty Fund: 
Paul Game, Stovall Professional Building, Box 2417, 
Tampa. 


Cooperation with Realtors: W. Cecil Grant, 
P. O. Box 3128, Daytona Beach. 

Corporation Law: Guy W. Botts, 1712 Barnett 
Building, Box 4099, Jacksonville. 


Criminal Law and Procedure: James M. Mc- 
Ewen, 1316 First National Bank Building, Tampa. 


International and Comparative Law: Edward S. 
Hemphill, 403 Consolidated Building, Jacksonville. 


Judicial Administration: J. Lance Lazonby, Baird 
Office Bldg., 5 S. E. First St., Gainesville. 


Juvenile Courts: Walter S. Criswell, Judge Juve- 
nile Court, 405 Law Exchange Bldg., Jacksonville. 


Law Reporting: Donald Walker, 803-4 Florida 
Bank Building, Orlando. 

Lawyer Referral: Harold R. Clark, 203 Ameri- 
can Natl. Bank Building, Jacksonville. 


Legal Aid: Allen L. Poucher, 1100 Florida Na- 
tional Bank Building, Jacksonville. 


Legal Education and Admission to the Bar: L. 
William Graham, Baird Office Bldg, 5 S. E. First 
St., Gainesville. 


Legal Institutes: Donn Gregory, 302-4 Wallace S. 
Building Annex, Tampa. 


Legal Services to Armed Forces: Myron G. Gib- 
bons, 918 First National Bank Building, Tampa. 


Legislative: Charles S. Ausley, Washington Square 
Building, Tallahassee. 


Memorials: 


Morris E. White, Citizens Building, 
Tampa. 


Probate and Guardianship: 


Lyle D. Holcomb, 
1101 duPont Building, Miami. 


Professional Ethics: T. Paine Kelly, Jr., P. O. 
Box 1531, First National Bank Bldg., Tampa. 


Publication (of Law Journal): 


H. N. Roth, Met- 
calf Building, Orlando. 


Public Relations: Donald K. Carroll, 1200 Green- 
leaf Building, Jacksonville. 


Revision of Integration Rule: Chester Bedell, 
1021 Graham Building, Jacksonville. 

Supreme Court: John T. Wigginton, Brock Build- 
ing, Tallahassee. 

Tax Section: Douglas D. Felix, 212 Pan Ameri- 
can Bank Building, Miami. 


Unauthorized Practice of Law: Hubert C. Smith, 
713 E. Las Olas Boulevard, Ft. Lauderdale. 


Uniform Commercial Code: Warren L. Jones, 
1712 — National Bank Bldg., Box 4099, Jack- 
sonville. 


Grievance Committees 


First Circuit Grievance Committee: Grover C. 
Robinson, Jr., 204-8 Kennedy Building, Pensacola. 

Second Circuit Grievance Committee: Richard 
J. Gardner, Quincy. 


Third Circuit Grievance Committee: Byron But- 
ler, County Judge, Perry. 

Fourth Circuit Grievance Committee: John S. 
Duss, III, 1215 Barnett National Bank Building, 
Jacksonville. 


Fifth Circuit Grievance Committee: W. Robert 
Smith, Professional Building, Ocala. 


Sixth Circuit Grievance Committee: Wm. S. 
Fielding, 700 First Federal Building, St. Petersburg. 


Sixth Circuit-Pasco County Grievance Committee: 
George Dayton, Touchton Building, Dade City. 


Seventh District Grievance Committees 


Volusia County Grievance Committee: John S. 
Byington, 300 South Beach Street, Daytona Beach. 


Flagler, St. Johns & Putnam Counties Grievance 
Committee: David R. Dunham, St. Augustine Na- 
tional Bank, St. Augustine. 


Eighth Circuit Grievance Committee: Osee R. 
Fagan, 3 S. E. First Avenue, Gainesville. 


Ninth Circuit Grievance Committee: R. F. Ma- 
guire, Jr., Box 633, 1007 Florida Bank Building, 
Orlando. 


Tenth Circuit Grievance Committee: H. C. 
Crittenden, Vanskiver Building, Winter Haven. 


Eleventh Circuit Grievance Committee: William 
C. Steel, 627 Ingraham Building, Miami. 

Twelfth Circuit Grievance Committee: FE. D. 
Treadwell, Jr., Arcadia. 


Thirteenth Circuit Grievance Committee: Oliver 
C. Maxwell, Tampa Theatre Building, Tampa. 


Fourteenth Circuit Grievance Committee: Robert 
8S. Pierce, Jr., P. O. Box 82, Marianna. 
Fifteenth Circuit Grievance Committee: Sher- 


wood Spencer, 1924 Hollywood Blvd., Hollywood. 


Sixteenth Circuit Grievance Committee: Enrique 
Esquinaldo, 607 Whitehead Street, Key West. 
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OFFICERS OF LOCAL BAR ASSOCIATIONS 


(NOTE: When changes are made in your Local Associations, please notify the Flor- 
ida Bar Journal, Box 1226, Tallahassee, so that this list will be kept up-to-date.) 


BROWARD COUNTY BAR ASSOCIATION: Presi- 
dent Francis K. Buckley, Lawyers Building, Ft. 
Lauderdale; Secretary-Treasurer Judge Dorr Davis, 
Court House, Ft. Lauderdale. 

CHARLOTTE COUNTY BAR ASSOCIATION: Presi- 
dent Earl D. Farr, Punta Gorda; Secretary-Treas- 
urer Edward L. Gerson, Punta Gorda. 

CLEARWATER BAR ASSOCIATION: President 
George L. Brown, Jr., Legal Building, Clearwater; 
Secretary William MacKenzie, Box 566, Clearwater; 
Treasurer B. J. Driver, 305 Whitcomb Building, 
Clearwater. 

CORAL GABLES BAR ASSOCIATION: President 
Sidney C. Kass, 178 Aragon Ave., Coral Gables; Sec- 
retary Edmund P. Russo, 251 Alhambra Circle, Coral 
Gables; Treasurer William F. Jureit, Jr., 100 Miracle 
Mile, Coral Gables. 

DADE COUNTY BAR ASSOCIATION: President 
C. Clyde Atkins, 916 DuPont Building, Miami; 
Secretary Harold Young, Second Floor, 550 Build- 
ing, 550 Brickell Ave.; Treasurer William W. 
Gibbs, 815 Ingraham Building, Miami. 

DESOTO COUNTY BAR ASSOCIATION: Prest- 
dent Hugh G. Jones, 15 Oak Street, Arcadia; Sec- 
retary Halley B. Lewis, Box 590, Arcadia; Treasurer 
Wm. DiShong, P. O. Box 66, Arcadia. 

JACKSONVILLE BAR ASSOCIATION: President 
Guy W. Botts, 1712 Barnett National Bank Build- 
ing, Jacksonville; Secretary Delbridge L. Gibbs, 625 
Barnett National Bank Building, Jacksonville; 
Treasurer John S. Duss, III, 1215 Barnett National 
Bank Building, Jacksonville. 

LAKE-SUMTER BAR ASSOCIATION: President 
Gordon G. Oldham, 302 First National Bank Build- 
ing, Leesburg; Secretary Judge Troy Hall, Tavares; 
Treasurer Roy Christopher, Mt. Dora. 

LAKELAND BAR ASSOCIATION: President Ralph 
E. Daugherty, Box 1768, Lakeland; Secretary- 
Treasurer Richard B. Bronson, Box 507, Lakeland. 

LEE COUNTY BAR ASSOCIATION: President 
Norwood Strayhorn, Fort Myers; Secretary-Treas- 
urer Frank A. Pavese, P. O. Box 1523, 2121 
Broadway, Fort Myers. 

MANATEE COUNTY BAR ASSOCIATION: Presi- 
dent J. Ben Fuqua, Lloyd-Hughes Building, Pal- 
metto; Secretary Robert Knowles, First National 
Bank Building, Bradenton. 

MARION COUNTY BAR ASSOCIATION: Presi- 
dent Virgil M. Milbrath, Professional Building, 
Ocala; Secretary E. G. Musleh, 4 South Magnolia, 
Ocala; Treasurer Wm. V. Chappell, 4 South Mag- 
nolia, Ocala. 

MARTIN COUNTY BAR ASSOCIATION: Presi- 
dent Evans Crary, Box 845, Stuart; Secretary- 
Treasurer Harris Lowery, Box 954, Stuart. 

MIAMI BEACH BAR ASSOCIATION: President 
Harold B. Spaet, 350 Lincoln Road, Miami Beach; 
Secretary Gerald J. Klein, 420 Lincoln Road, Miami 
Beach; Treasurer Richard E. Gerstein, Dade County 
Court House, Miami. 

MONROE COUNTY BAR ASSOCIATION: Presi- 
dent Paul E. Sawyer, P. O. Box 571, Key West; 
Secretary-Treasurer Enrique Esquinaldo, Jr., 608 
Whitehead Street, Key West. 

NAPLES BAR ASSOCIATION: President Wm. D. 
Hixon, Box 552, Naples; Secretary-Treasurer Waiter 
G. Sorokoty, 820- 5th Avenue, South, Naples. 

NASSAU COUNTY BAR ASSOCIATION: President 
A. G. McArthur, Fernandina; Secretary-Treasurer J. 
J. G. Cooper, Fernandina. 

ORANGE COUNTY BAR ASSOCIATION: Presi- 
dent H. N. Roth, Metcalf Building, Orlando; Secre- 
tary Irving M. Felder, Lypar Building, Winter Park; 
Treasurer Ber F. Smathers, P. O. Box 353, Orlando. 

PALM BEA°SH COUNTY BAR ASSOCIATION: 
President J. Stockton Bryan, Jr., Comeau Building, 
West Palm Beach; Secretary William A. Lord, Har- 
vey Building, West Palm Beach; Treasurer Charles 
H. Warwick, 3rd. Citizens Bldg.. West Palm Beach, 

PASCO COUNTY BAR ASSOCIATION: President 
Linton Tucker, Dade City; Secretary-Treasurer Wm. 
H. Seaver, P. O. Box 414, Dade City. 


PUTNAM COUNTY BAR ASSOCIATION: Presi- 
dent Causey S. Green, County Judge, Palatka; 
Secretary-Treasurer Mrs. Harriet Pomeroy, Box 89, 
Palatka. 

SARASOTA COUNTY BAR ASSOCIATION: Pres- 
ident Thomas W. Butler, P. O. Box 2364, Sarasota; 
Secretary Lynn Silvertooth, Palmer National Bank 
— Sarasota; Treasurer Paul Hanson, Sara- 
sota. 

SEMINOLE COUNTY BAR ASSOCIATION: Presi- 
dent George A. Speer, Jr., 113% Magnolia Avenue, 
Sanford; Secretary-Treasurer Karlyle Housholder, 
Housholder Associates, Sanford. 

SOUTH BREVARD COUNTY BAR ASSOCIATION: 
President Richard B. Muldrew, 416 New Haven 
Avenue, Melbourne; Secretary-Treasurer Edward L. 
Trader, Magnolia Blvd., Melbourne. 

ST. JOHNS COUNTY BAR ASSOCIATION: Presi- 
dent Amadeo A. Meitin, P. O. Drawer 801, St. 
Augustine; Secretary George B. Newton, P. O. Box 
563, St. Augustine; Treasurer James Holton, Law 
Exchange Building, St. Augustine. 

ST. LUCIE COUNTY BAR ASSOCIATION: Pres- 
ident E. K. Sumner, Box 230, Fort Pierce; Secretary- 
Treasurer Charles B. Adams, Box 551, Fort Pierce. 

ST. PETERSBURG BAR ASSOCIATION: Presi- 
dent John C. Blocker, First Federal Building, St. 
Petersburg; Secretary George Coit, Jr., 700 First 
Federal Building, St. Petersburg; Treasurer Charles 
W. Burke, 808 Florida National Bank Building, St. 
Petersburg. 

TALLAHASSEE BAR ASSOCIATION: President 
Robert M. Ervin, Midyette-Moor Building, Talla- 
hassee; Secretary-Treasurer M. H. Williams, Christie 
Hall Building, Tallahassee. 

TAMPA & HILLSBOROUGH COUNTY BAR AS- 
SOCIATION: President William A. Gillen, Citizens 
Building, Tampa; Secretary Joseph Miyares, 404 
Franklin Street, Tampa; Treasurer Michel G. Em- 
manuel, Box 3238, Tampa. 

VOLUSIA COUNTY BAR ASSOCIATION: Presi- 
dent W. J. Gardiner. Box 990, Daytona Beach; 
Secretary-Treasurer Alfred E. Hawkins, 104 Bay 
Street, Daytona Beach. 

WINTER HAVEN BAR ASSOCIATION: President 
William B. Holland, Philip’s Professional Bldg., 
Winter Haven; Secretary-Treasurer Jack Straughn, 
Philip’s Professional Bldg., Winter Haven. 


FIRST JUDICIAL CIRCUIT BAR ASSOCIATION: 
President James B. Watson, Box 1706, Pensacola; 
Secretary-Treasurer Joe A. Cowart, Jr., P. O. Box 
1030, Pensacola. 

SECOND JUDICIAL CIRCUIT BAR ASSOCI- 
ATION: President Clinton Ashmore, Independent 
Life Building, Tallahassee; Secretary-Treasurer W. 
D. Doss, Citizens Bank & Trust Co. Building, 
Quincy. 

THIRD JUDICIAL CIRCUIT BAR ASSOCIATION: 
President W. T. Davis, Madison; Secretary-Trea- 
surer E. M. Page, Madison. 

FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President Charles A. Savage, Jr., Robertson Build- 
ing, Ocala; Secretary-Treasurer W. Troy Hall, Jr., 
County Judge, Tavares. 

EIGHTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President W. W. Hampton, III, 22 West 
University Avenue, Gainesville; Secretary Frank E. 
Maloney, College of Law, University of Florida, 
Gainesville; Treasurer Edgar L. Johnson, 5 S.E. 
First Street, Gainesville. 

TENTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President W. W. Whitehurst, Wauchula; Secretary 
Lefferts L. Mabie, Jr., Box 657, Wauchula. 

TWELFTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Hugh Gilbert Jones, 15 Oak Sreet, 
Arcadia; Secretary-Treasurer Scott Register, 205 
Morris-Pioneer Building, Bradenton. 

FOURTEENTH JUDICIAL CIRCUIT BAR ASSO- 
CIATION: President Harvie J. Belser, Bonifay; 
Secretary-Treasurer Amos Hudson, Chipley. 


AMERICAN LAW OF PROPERTY 


Complete — Integrated — Authoritative 


This is a set that answers questions that come up daily in all 
offices. This is probably the most important fact about the set: 
It is not restricted to real estate transactions; it deals with all kinds 


of property transactions. For example it will help you — 


in estate planning, through the use of the materials 
on estates and future interests. 


in administration of wills or trusts through the same 
materials referred to above and those on con- 
struction and class gifts. 


in settlement of husband-wife property questions, 
through the materials on marital estates, concur- 
rent estates and community property. 


on problems between landlord and tenant. 


on all aspects of real estate transactions through the 
materials on real estate, contracts, deeds, etc. 


on questions relating to mortgages. 


on such special matters as public rights in land, water 
rights, easements. 


A judge of a high state court writes that before he had 
heard of ALP he had, at one time, spent two weeks 
running down cases on a question involving negative ease- 
ments. He found only six from the whole country. After 
that he heard of ALP. On checking the question there he 
found all six cases cited! 


Six Volumes and Index—Provision 
fo" Pocket Parts — Price, $125.00 


— FOR FURTHER DETAILS WRITE — 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
93 Hunter Street S. W. 


Atlanta, Georgia 


